
CITY OF CLERMONT
COUNCIL MEETING AGENDA

6:30 PM, Tuesday, January 14, 2020

Welcome to our Council meeting. In the interest of time efficiency and ensuring that everyone who wishes to address the Council 
is given the opportunity to do so, the following will apply to all comments made by the public. Each speaker will be permitted 3 
minutes  to  address  the  Council.  These  time  limits may  be  changed  by  the Mayor.  Thank  you  for  participating  in  your  City 
Government. 

CALL TO ORDER 

INVOCATION & PLEDGE OF ALLEGIANCE 

PROCLAMATION 

Clermont Reads History Month 

PRESENTATIONS 

Florida League of Cities Youth Council Video Competition Award 

Lake Apopka Natural Gas District 

Master Plan Update 

PUBLIC COMMENTS 

REPORTS 

CONSENT AGENDA 
The next portion of the meeting is the consent agenda which contains items that have been determined to be routine and non­
controversial.  If anyone in the audience wishes to address a particular item on the consent agenda, now is the opportunity for 
you  to  do  so.   Additionally,  if  staff  or members  of  the City Council wish  to  speak  on  a  consent  item,  they  have  the  same 
opportunity.

Item No. 1 ­ Surplus Request Consider declaring end of life inventory 
as surplus from City Clerk, Public 
Works, Environmental Services, Police, 
Finance, Parks & Recreation, and IT and 
dispose of in accordance with the 
Purchasing Policy.

Item No. 2 ­ Piggyback Purchase and Budget 
Amendment

Recommend request to piggyback the 
Florida Sheriffs Association contract 
with Garber Fleet Sales to purchase eight 
(8) police vehicles in the amount of 
$287,827.40 and a budget amendment to 
the Police Impact Fund in the amount of 
$43,500.
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Item No. 3 ­ Contract Award and Budget 
Amendment

Consider request to piggyback the 
Hillsborough County B.C.C. contract 
with Blackburn Controls, Inc., d/b/a BCI 
Technologies to purchase Orbits Radio 
System in the estimated amount of 
$250,000 and a budget amendment to the 
Sewer Fund in the amount of $177,530.

Item No. 4 ­ Utility Service Agreement Consider agreement approval for City 
water services to allow construction of a 
new single family home located at 15600 
Johns Lake Road.

Item No. 5 ­ Event and Road Closure Request Consider request for the Clermont 
Downtown Partnership to host their 
annual "Downtown Clermont Home and 
Vintage Show" on February 22, 2020.

Item No. 6 ­ Event and Road Closure Request Consider Downtown Partnership 
request to host weekly Farmer's Market 
with road closures for 12 months.

Item No. 7 ­ Event, Open Container and Road 
Closure Request

Consider allowing the tenants of 790 
West (Suncreek Brewery, Michael's Ali 
Coal Fired Pizza and Savoree) host 
"Celtic Fest" event in downtown.

Item No. 8 ­ Resolution No. 2020­05R Consider approval of a new City of 
Clermont CM 401(a) Defined 
Contribution Employee Retirement Plan 
Document, Adoption Agreement, and 
Plan Services Agreement.

UNFINISHED BUSINESS 

Item No. 9 ­ Ordinance No. 2020­01 Final
Karma Housing 

Consider rezoning from C­1 Light 
Commercial to Planned Unit 
Development for vacant property located 
at the corner of S.R. 50 and East Avenue.

Item No. 10 ­ Ordinance No. 2020­02 Final
Victory Pointe  

Consider an ordinance to amend (Ord. 
No. 2018­25) a Planned Unit 
Development Site Plan to reduce the 
number of units and change the type of 
units for a parcel located northwest of the 
intersection of Montrose Street and 10th 
Street.
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NEW BUSINESS 

Item No. 11 ­ Lien Reduction Request Consider reduction of lien at the location 
of 1306 and 1312 Disston Avenue.

Item No. 12 ­ Ordinance No. 2020­11 Introduction
Advent Health

Consider ordinance to change the zoning 
from C­2 General Commercial to 
Planned Unit Development for property 
located at 14138 State Road 50.

ADJOURN 

Any opening invocation that is offered before the official start of the Council meeting shall be the voluntary offering of a private 
person, to and for the benefit of the Council. The views or beliefs expressed by the invocation speaker have not been previously 
reviewed or approved by the City Council or the city staff, and the City is not allowed by law to endorse the religious or non­
religious  beliefs  or  views  of  such  speaker.  Persons  in  attendance  at  the City Council meeting  are  invited  to  stand  during  the 
opening  invocation  and  to  stand  and  recite  the  Pledge  of  Allegiance.  However,  such  invitation  shall  not  be  construed  as  a 
demand, order, or  any other  type of  command. No person  in attendance at  the meeting  shall be  required  to participate  in any 
opening invocation that is offered or to participate in the Pledge of Allegiance. You may remain seated within the City Council 
Chambers or exit the City Council Chambers and return upon completion of the opening invocation and/or Pledge of Allegiance 
if you do not wish to participate in or witness the opening invocation and/or the recitation of the Pledge of Allegiance.

Any person wishing to appeal any decision made by the City Council at this meeting will need a record of the proceedings. For 
that  purpose,  such  person may  need  to  ensure  that  a  verbatim  record  of  the  proceedings  is made, which  record  includes  the 
testimony and evidence upon which the appeal is based. In accordance with the Americans with Disabilities Act (ADA), if any 
person with a disability defined by the ADA needs special accommodation to participate in this proceeding, then not later than 
two business days prior to the proceeding he/she should contact Clermont, City Clerk’s Office, 352­241­7330. 

Please  be  advised  that  if  you  intend  to  show  any  document,  picture,  video  or  items  to  the  Council  or  Board  in  support  or 
opposition to any item on the agenda; a copy of the document, picture, video or item must be provided to the City Clerk for the 
City’s records.



Whereas, the City of Clermont has a rich history that includes its founding, in which 
the city  was designed to be a model town; and

Whereas, the history of Clermont includes the achievements of men and women of 
many races and ages, from the early Native American Timucua and Seminole tribes to the 
present and; 

Whereas, a community is drawn closer together when it understands a shared history; 
and

Whereas, since 1998, communities around the world have embraced the idea of civic 
unity through the reading of literature; and 

Whereas, Cooper Memorial Library will host a community read in January of the book, 
“CLERMONT: From Gem of the Hills to Choice of Champions;”

Now, Therefore, I, Gail L. Ash, Mayor of the City of Clermont in the State of 
Florida, do hereby proclaim January, 2020, as 

Clermont Reads History Month

In Witness Whereof, I have hereunto set my hand and caused the Great Seal of 
the City of Clermont to be affixed this 14th day of January in the year two thousand 
twenty.

 
__________________________ 
Gail L. Ash, Mayor

ATTEST:

________________________ 
Tracy Ackroyd Howe, City Clerk
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Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Surplus Request

Requested Action  

Request to approve and declare end of life inventory as surplus from the City Clerk, Environmental Services 
Department, Public Works Department, Police Department, Finance Department, Parks and Recreation Department, 
and Information Technology Department and dispose of in accordance with the Purchasing Policy.

Staff Report  

The Purchasing Department, on behalf of the City Clerk, Environmental Services, Public Works, Police, 
Finance, Parks and Recreation, and Information Technology recommends approval of the above action. 

Finance Department 
Qty.      Property Description 
(6)        CMITIME TouchTime II Biometeric Clock 

Parks and Recreation 
Qty.      Property Description 
(1)        Blodgett Convection Oven 

Information Technology 
Qty.      Property Description 
(13)      Dell Laptops

The following property from the City Clerk, Environmental Services Department, Public Works Department, and 
Police Department represent assets that were disposed of but are currently listed in the inventory. The purpose of 
this approval is to officially remove the listed property from the inventory system.  

City Clerk
Qty.       Property Description 
(1)         Dell Latitude Laptop

Environmental Services - Sanitation 
Qty.       Property Description 
(1)         HP Color Printer 

Public Works - Facilities
Qty.      Property Description
(1)        1990 Top Dresser PTO
(1)        1992 Phone System
(2)        1997 Walk Behind Mowers



(1)        2001 Dell Inspiron Computer
(1)        2002 LF XKE  with LAB PUMP(MOSQUITO)
(1)        2002 Antex 8 Bay 5x800
(5)        2003 Pole Saws
(2)        2003 Gas Blowers
(8)        2003 Portable VHF Radios
(1)        2006 Animal Transport Cage
(7)        2007 Computers

Police 
Qty.      Property Description 
(1)        2008 DELL OPTIPLEX 755 DESKTOP COMPUTER
(1)        2008 NEW WORLD SYSTEMS HARDWARE
(1)        2008 COMMUNICATION RECORDING SYSTEMS
(1)        2008 EVIDENCE BAR CODES
(1)        2008 NEW WORLD SYSTEMS HANDHELD
(1)        2008 HELMET CAMERA WITH DVR
(1)        2003 SONY GRT250 LAPTOP
(3)        GLOCKS
(23)      PISTOLS
(1)        2001 COMPUTER BLK ATX RACK MDMNT
(1)        2001 CODE 3 EXCALIBUR LIGHTBAR & SIREN
(1)        2003 IN CAR VIDEO SYSTEM
(1)        2003 Computer
(1)        2003 RACK FOR NCIC/FCIC COMPUTER
(8)        2003 NIGHT VISION SCOPES
(4)        2004 IN CAR VIDEO SYSTEMS
(1)        2003 DIGITAL AUDIO
(1)        2003 DISGUISED ANTENNA 
(1)        2003 WAISTBAND WIRELESS VIDEO
(1)        2003 COMMUNICATION CENTER RECORDING
(1)        2004 NIGHT VISION 
(1)        2004 DISGUISED AUDIO/VIDEO
(8)        2004 LAPTOP COMPUTERS
(3)        2004 COMPUTERS
(1)        2004 MINIATURE PORTABLE REPEATER
(1)        2005 HARTWOOD COPIER
(1)        2005 UPS
(1)        2005 COMPUTER AIDED DISPATCHING
(1)        2005 POLICE COMPUTER NETWORK
(1)        2005 CRIME SCENE TRAILER EQUIPMENT
(1)        2005 EQUIPMENT FOR SPECIAL OPERATIONS
(3)        2005 LAPTOP COMPUTERS
(1)        2005 MULTI FUNCTION PRINTER
(2)        2006 LAPTOP COMPUTER
(1)        2006 DISPATCH STATION #4 COMPUTER
(1)        2006 DISPATCH STATION #3 REDUNDANCY
(1)        2007 WATCHGUARD PATROL CAMERAS
(3)        SHOTGUNS



(1)        2007 IMPRESS RADIO BATTERY CHARGERS
(1)        2007 COMMUNICATION HEADSETS/INTERCOM
(3)        2009 MOTOROLA XTS2500 PORTABLE RADIO
(1)        2007 FDLE GRANT COMPUTER

Additional Analysis  

Fiscal Impact Summary  

Surplus property has no monetary value. 

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Finance Disposal Forms Finance Disposal Forms.pdf
2. Parks and Recreation Disposal Form Parks and Recreation Disposal Form.pdf
3. Information Technology Disposal Forms Information Technology Disposal Forms.pdf
4. City Clerk Disposal Form City Clerk Disposal Form.pdf
5. Environmental Services Disposal Form Environmental Services Disposal Form.pdf
6. Public Works Disposal Form Public Works Disposal Form.pdf
7. Police Department Disposal Forms Police Department Disposal Forms.pdf









































































































































































CITY OF CLERMONT

AGENDA ITEM
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Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Piggyback Purchase and Budget Amendment

Requested Action  

Recommend to approve a piggyback contract number FSA19-VEL27.0 from the Florida Sheriffs Association with 
Garber Fleet Sales to purchase eight (8) police vehicles in the amount of $287,827.40 and budget amendment to 
the Police Impact Fund in the amount of $43,500.
 

Staff Report  

The Purchasing Department and the Police Department recommend approval of the above action.
 
In accordance with the direction of City Council, the Purchasing Department issued a Request for Interest (RFI) 
number 2012-002 to notify local vendors of the City’s intent to utilize other governmental entities’ contract. The RFI 
was posted on the City’s website for seven (7) business days. At the completion of the RFI, the Purchasing 
Department received no interest. Based on this, staff recommends that Council approve to piggyback the Florida 
Sheriffs Association contract number FSA19-VEL27.0.
 
The Florida Sheriffs Association contract was obtained through a fully competitive solicitation and complies with the 
City of Clermont Purchasing Policy.

On November 12, 2019 the City Council approved the purchase of seven (7) Dodge Charger police rated vehicles 
for the Police Department.  However, after sending the order to the Dodge dealer, the manufacturer cancelled the 
order, as well as other orders across the State of Florida, advising that Dodge sold more vehicles than they are 
capable of manufacturing.  The Police Department turned to the Ford dealer Garber Ford to obtain quotes for Ford 
Interceptor SUVs.  The Ford SUVs are significantly higher than the price budgeted for the Dodge Chargers.  The 
difference in the total pricing for the eight (8) vehicles between Dodge and Ford police rated SUVs is an increase of 
$70,665.  

The recommendation to cover the fiscal impact of $70,665 is through a budget amendment in the amount of $43,500 
from the Police Impact Fund and the balance through the police departments budget in the Infrastructure Fund.

Additional Analysis  

Fiscal Impact Summary  

The current year approved budget does not have funds to cover the entire increased costs for this project.  A budget 
amendment in the amount of $43,500 is recommended from the Police Impact Fund.

Police Department New Vehicles (5):  $179,842.75
Department Account Code:  15521-6640



Police Department Replacement Vehicles (3):  $107,984.65
Department Account Code:  12521-66400 

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. RFI 2012-002 RFI 2012-002.pdf
2. Police Deparment Vehicles Police Deparment Vehicles.pdf



RFI No: 2012-002 
Page 1 of 2 

 

 

REQUEST FOR INFORMATION 
Intent to Utilize the Florida Sheriffs Association Contract to  

Purchase Vehicles 
 

CONTACT INFORMATION: 
Ramsey Gross 
Senior Purchasing Agent  
EMAIL: rgross@clermontfl.org 
Phone: (352) 241-7350 

RFI No. 2012-002 ISSUED DATE:  December 10, 2019 

NOTICE OF INTENT TO PIGGYBACK A CONTRACT 

NOTICE END DATE:  December 18, 2019 at 2:00 P.M. (EST) 

DEADLINE FOR WRITTEN QUESTIONS:  Not Applicable 
 

SOLICITATION RESPONSE:  Responses will be received until the notice end date specified above or as 
otherwise amended.  No late responses will be accepted. 

Responses may be submitted electronically to the Purchasing Director by email. 
Hardcopy responses may be delivered to:  City of Clermont Purchasing Department, 685 West Montrose Street, 
2nd Floor, Clermont, FL 34711. 
 

 
This Request for Information (RFI) is intended to notify local vendors of the City’s intent to utilize other 
government entities’ contract.  This is not an invitation to submit a bid or quote.  If no local vendor 
responds to the RFI, the Purchasing Department will proceed with utilizing the referenced contract.  
Local vendor is defined as businesses located in South Lake County, preferably located within the City 
limits.  This notice will be posted for seven (7) business days. 

 
1 – PIGGYBACK CONTRACT INFORMATION 
(a) Department: Police Department 

(b) Company Information: Garber Ford, Inc. 

(c) Contract Number and Title:  FSA19-VEL27.0, Specification # 239  

(d) Length of Contract:  One (1) year from October 1, 2019 to September 30, 2020. 

(e) Product or Service Provided:  The City of Clermont is planning to purchase the following vehicles: 

mailto:rgross@clermontfl.org


RFI No: 2012-002 
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Police Department 

Seven (7) 2020 Ford Interceptor Utility AWD, K8A 

 

2 – ACTION TO BE TAKEN 
If you’re a local vendor, please contact the Purchasing Director by email or by mail prior to the “Notice 
End Date” indicated above to advise whether your company can provide any of the product or service 
mentioned above. 

Prospective local vendor respondents are requested to provide information regarding their ability to 
provide the product or serve described.  Respondents are not to provide pricing.  All responses will 
be evaluated by the Purchasing Department and the Department requesting the product or service 
which will be the sole determining power in establishing the approved equal status of the commodity 
offered by the respondent. 

 

 







CITY OF CLERMONT
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Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Contract Award and Budget Amendment

Requested Action  

Recommend to approve a piggyback contract number 217204251 from Hillsborough County B.C.C. with BCI 
Technologies to purchase Orbits Radio System and a budget amendment to the Sewer Fund in the amount of 
$177,530.

Staff Report  

The Purchasing Department and the Environmental Services Department recommend approval of the above action.
 
At the request of the Environmental Services Department, the Purchasing Department sought a contract from the 
Hillsborough County B.C.C. contract number 217204251 to purchase Orbits Radio System and replace the City's 
current communication system between the Waste Water Treatment Plant and lift stations.  The Orbits Radio 
System relays information that gives warning to the Environmental Services Department about possible issues at lift 
stations. The new system provides the Department with up to date technology. 

In accordance with the direction of City Council, the Purchasing Department issued a Request for Interest (RFI) 
number 2011-005 to notify local vendors of the City’s intent to utilize other governmental entities’ contract. The RFI 
was posted on the City’s website for seven (7) business days. At the completion of the RFI, the Purchasing 
Department received no interest. Based on this, staff recommends that Council approve to piggyback the 
Hillsborough County B.C.C. contract.
 
The Hillsborough County B.C.C. contract was obtained through a fully competitive solicitation and complies with the 
City of Clermont Purchasing Policy.

The fiscal impact of $177,530 is not included in the current year approved budget, therefore a budget amendment is 
recommended.

Additional Analysis  

Fiscal Impact Summary  

The estimated contract value is $250,000 

The cost to purchase the Orbits Radio System is $177,530 and is not included in the current year approved 
budget. A budget amendment to the Sewer Fund from reserves in the amount of $177,530 is recommended.

Department Account Code: 42535-66401

Fiscal Impact Fund Number and Description Available Budget Amount



Exhibits Attached (copies of original agreements)  

1. RFI 2011-005 RFI 2011-005.pdf
2. Hillsborough County B.C.C. Contract Hillsborough County B.C.C. Contract.pdf
3. BCI Proposal BCI Proposal.pdf



RFI No: 2011-005 
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REQUEST FOR INFORMATION 
Intent to Utilize the Hillsborough County Contract for SCADA, 

CitectSCADA, BCI Energy Manager, GE MDS Products, Training and 
Services  

 

CONTACT INFORMATION: 
Marilyn Rodriguez 
Contracts Coordinator 
EMAIL: mrodriguez@clermontfl.org 
Phone: (352) 241-7350 

RFI No. 2011-005 ISSUED DATE:  November 20, 2019 

NOTICE OF INTENT TO PIGGYBACK A CONTRACT 

NOTICE END DATE:  November 28, 2019 at 2:00 P.M. (EST) 

DEADLINE FOR WRITTEN QUESTIONS:  Not Applicable 
 

SOLICITATION RESPONSE:  Responses will be received until the notice end date specified above or as 
otherwise amended.  No late responses will be accepted. 

Responses may be submitted electronically to the Purchasing Director by email. 
Hardcopy responses may be delivered to:  City of Clermont Purchasing Department, 685 West Montrose Street, 
2nd Floor, Clermont, FL 34711. 
 

 
This Request for Information (RFI) is intended to notify local vendors of the City’s intent to utilize other 
government entities’ contract.  This is not an invitation to submit a bid or quote.  If no local vendor 
responds to the RFI, the Purchasing Department will proceed with utilizing the referenced contract.  
Local vendor is defined as businesses located in South Lake County, preferably located within the City 
limits.  This notice will be posted for seven (7) business days. 

 
1 – PIGGYBACK CONTRACT INFORMATION 

(a) Department:  Environmental Services Department 

(b) Company Information:  Blackburn Controls Inc. 

(c) Contract Number and Title:   Blanket Purchase Agreement No. 217204251 , SCADA, 
CitectSCADA, BCI Energy Manager, GE MDS Products, Training and Services 

mailto:mrodriguez@clermontfl.org
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(d) Length of Contract:  Contract expires January 31, 2020 with optional three (3) additional one-
year renewal. 

(e) Product or Service Provided:  To provide SCADA, CitectSCADA, BCI Energy Manager, GE MDS 
Products, Training and Services. 

 
2 – ACTION TO BE TAKEN 
If you’re a local vendor, please contact the Purchasing Director by email or by mail prior to the “Notice 
End Date” indicated above to advise whether your company can provide any of the product or service 
mentioned above. 

Prospective local vendor respondents are requested to provide information regarding their ability to 
provide the product or serve described.  Respondents are not to provide pricing.  All responses will 
be evaluated by the Purchasing Department and the Department requesting the product or service 
which will be the sole determining power in establishing the approved equal status of the commodity 
offered by the respondent. 
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AGENDA ITEM
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Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Utility Service Agreement

Requested Action  

Recommend approval of the Utility Service Agreement.

Staff Report  

The property owner is requesting water services for a new single-family residential home located on a 4.89 acre +/- 
vacant parcel located at 15600 Johns Lake Road. The owner will permit and construct the single family home in 
Lake County but would like to hook up to City water services. The estimated water consumption is 370 gallons per 
day. A septic tank will be installed; sewer services are not required for the residence. Staff has verified that the City 
can provide water services to the residential home.

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and 
Description Available Budget Amount



Exhibits Attached (copies of original agreements)  

1. McLemore SFR Water Utility Agreement McLemore SFR Water.doc
2. Utility Service Agreement-Residential Lot on Johns 

Lake Road
Utility Service Agreement-Residential Lot on Johns Lake 
Road.pdf



1 – McLemore, Utility Service Agreement for Water

UTILITY SERVICE AGREEMENT - WATER

This document constitutes an agreement between the City of Clermont, hereby referred to as 
CITY, a municipality of the State of Florida, and McLemore Properties Division, LLC, and any 
successors or assigns, hereby referred to as OWNER.

WITNESSETH

Whereas, OWNER is requesting service to a new single family residential home which is 
located on 5.0+/- acres at 15600 Johns Lake Road on real property (the “Property”) described 
on Exhibit ‘A’, attached hereto and by this reference made a part hereof; and

Whereas, the Property is located in the incorporated area of Lake County and the OWNER is 
requesting water service from the CITY; and

Whereas, as a condition of CITY providing said water service to the Property, OWNER is to 
extend water lines to serve the Property and lines and appurtenances must be sized and 
constructed in accordance with the minimum requirements of CITY Land Development 
Regulations and to meet the flow demands for the site; and

Whereas, the CITY may, at the sole option of the CITY, elect to oversize the water lines and 
appurtenances in order to provide additional capacity to other properties; and

Whereas, as a condition of the provision of water service to the Property by the CITY, OWNER 
agrees that this Agreement shall constitute an unconditional application to annex the Property 
into the City of Clermont, if the CITY chooses to do so; and

Whereas, OWNER and CITY are entering into this Agreement to set forth the terms and 
conditions under which water service shall be extended and sized.

NOW THEREFORE, in consideration of the mutual promises and covenants hereinafter 
contained, the parties do hereby agree as follows:

Section 1. OFF-SITE WATER – Each and all of the foregoing premises are incorporated into 
and constitute a part of this Agreement.

1.1 CITY shall provide water service for the Property.

1.2 OWNER shall connect to the existing City system at connection point or points approved 
by CITY.

1.3 The route of any off site lines shall be according to engineering plans produced by 
OWNER and approved by the CITY.

1.4 The OWNER shall construct the facilities, lines and appurtenances necessary to serve 
the development and provide such documentation necessary for the CITY to ascertain 
that the lines shall meet the minimum line size requirements as specified by the CITY 
Land Development Regulations.



2 – McLemore, Utility Service Agreement for Water

1.5 In the event the CITY chooses to oversize the lines or appurtenances, the CITY shall 
provide to the OWNER the specifications regarding sizes to be included in the final 
improvement plans.

1.6 The OWNER shall be responsible for the construction of all on site and off site lines and 
appurtenances to serve the project. No building permits shall be issued until water is 
provided to the site or until a bond or letter of credit, acceptable to CITY, is in place to 
guarantee completion of off-site improvements.

1.7 The OWNER shall be responsible for all costs of on site and off site improvements, 
including but not limited to design, material, permitting and installation of sufficient size 
lines, lift stations and other appurtenances necessary to allow the CITY to serve the 
Property.

1.8 The existing utilities shall stay in service throughout construction.  If the construction 
requires that the utilities be relocated or altered, the OWNER shall prepare plans, permit 
the project and construct the modifications at the OWNER’s expense.

1.9 The project shall provide access easements to the City of Clermont to access the water 
meter for the site.  The City of Clermont will charge water fees based on the water meter 
readings.

1.10 The CITY shall be responsible for the difference in cost of materials to oversize the line if 
the CITY chooses to oversize based on plans and cost estimates provided by OWNER 
to CITY, and approved in advance by the CITY.

1.11 The OWNER shall provide to the CITY a cost estimate for materials for the minimum 
size lines and appurtenances and a cost estimate for materials for an approved oversize. 
Cost estimate shall be contractors bid as certified by OWNER’S project engineer. The 
CITY shall review and either approve or reject the costs.

1.12 The OWNER shall be responsible for all costs including design, permitting, materials and 
construction of the water lines and appurtenances, both on site and off site, required to 
serve the Property.

1.13 The OWNER shall be responsible for all applicable fees including but not limited to 
impact fees, connection fees and permitting fees.  All fees are non-refundable.

Section 2.  DEVELOPMENT STANDARDS

2.1 Any other water service development items to the site that have not been addressed 
must be completed in accordance with City of Clermont standards unless otherwise 
stipulated in this Agreement or subsequent amendments to this Agreement.

2.2 The use shall be limited to a single family residential structure with typical water use.
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Section 3. ANNEXATION

OWNER agrees that CITY may annex the Property into the City of Clermont if CITY, at its sole 
discretion, chooses to do so. In conjunction herewith, OWNER shall provide to CITY a Notice of 
Encumbrance To Annex Property in a form substantially in compliance with the form set forth in 
Exhibit “B”, attached hereto and incorporated herein. The CITY shall record this Notice in the 
public records of Lake County whereupon it is agreed it shall serve as an enforceable 
encumbrance on the real property described in Exhibit “A” and shall be accompanied, at 
OWNER’s expense, by a current certificate of title or opinion letter acceptable to CITY and 
issued by a licensed title company or attorney identifying all owners in interest of the real 
property. All land transfers by OWNER shall contain a deed restriction or covenant noting the 
existence of this encumbrance to annex, such restriction to be recorded as a covenant to run 
with the land. 

The OWNER, agrees on his/hers/theirs/its own behalf and that of Grantors’ heirs and assigns 
that once the property is annexed into the City, in the event that the septic tank or septic field 
fails, the OWNER shall connect to City's sewer system when a sewer connection is available as 
determined by City.

Section 4. SEVERABILITY

In the event that any provision of this agreement shall be held invalid or unenforceable, the 
provision shall be deleted from this agreement without affecting in any respect whatsoever the 
validity of the remainder of this agreement.

Section 5. NOTICES  

All notices, demands, or other writings required to be given or made or sent in this Agreement, 
or which may be given or made or sent, by either party to the other, shall be deemed to have 
been fully given or made or sent when in writing and addressed as follows:

CITY OWNER

City of Clermont McLemore Properties Division LLC
City Manager 13850 Ballantyne Corporate Place
P.O. Box 120219 Suite 500
Clermont, FL 34712-0219 Charlotte, NC 28277

Section 6. AMENDMENTS 

Any amendment to this agreement is not effective unless the amendment is in writing and 
signed by all parties.

Section 7. EFFECTIVE DATE AND TERM

This agreement shall take effect as of the latest date either party executes this agreement and 
shall expire on the fifth anniversary thereof unless extended by a subsequent agreement of the 
parties.
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IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement on the 
dates listed below.  CITY through its City Manager, authorized to execute same by City Council 
action.

DATED this 14th day of January, 2020.

CITY OF CLERMONT
ATTEST:

_____________________________           _____________________________
Gail L. Ash, Mayor         Tracy Ackroyd Howe, MMC, City Clerk

OWNER: 

McLemore Properties Division LLC

____________________________________           __________________________________
Signature Print Name

STATE OF _______________________
COUNTY OF ________________________

I HEREBY CERTIFY that on this day, before me, an officer duly authorized to administer 
oaths and take acknowledgments, personally appeared _____________________________, as 
_______________  of  ________________________________, who provided identification in 
the form of __________________ or who is personally known to be the person described in and 
who executed the foregoing, and that he acknowledged before me that he executed the same.

Witness my hand and official seal this ______ day of ____________________, 20___.

Notary Public _________________________ SEAL:

Type/print name ____________________
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EXHIBIT “A”
PROPERTY DESCRIPTION

Owner:

McLemore Properties Division LLC
13850 Ballantyne Corporate Place
Suite 500
Charlotte, NC 28277

Description:
The West ½ of Tract 51 being in Section 34, Township 22 South, Range 26 East, Postal 
Colony Company, according to the map or plat thereof as recorded in Plat Book 9, Page 
65, Public Records of Lake County, Florida 

Containing 5.0 acres more or less.

Lake County Alternate Key Numbers:
1115264

\\Cityhall\shares\Planning and Zoning\JPA -Utility Agreements & Reviews\Hack\Hack 15550 Laguna Rd - Water Agreement.doc
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EXHIBIT “B”

Notice of Encumbrance
to Annex to City of Clermont

City of Clermont 
685 W. Montrose Street
Clermont, FL  34712

THIS INSTRUMENT, Made this 14th day of January, 2020, between McLemore Properties 
Division, LLC, property owner in the County of Lake, State of Florida Grantor*, and the CITY 
OF CLERMONT, FLORIDA, A Municipal Corporation, Grantee*:

WITNESSETH, NOTICE is given that heretofore or contemporaneously herewith Grantor has 
petitioned the Grantee for it to permit voluntary annexation of Grantor’s property below 
described into the corporate limits of the City of Clermont, and

GRANTOR, for and in consideration of the sum of ONE and 00/100 ($1.00) and other good and 
valuable consideration to Grantor in hand paid by Grantee, the receipt whereof is hereby 
acknowledged, DOES HEREBY ENCUMBER the below – described real property situate, lying 
and being in Lake County, Florida with the absolute requirement that the subject real property 
may be, at the sole discretion, and upon request of Grantee, annexed into the city limits of the 
City of Clermont at such time that the annexation of said real property is in accordance with 
applicable law,

GRANTOR, further agrees, on his/hers/theirs/its own behalf and that of Grantors’ heirs and 
assigns to perform all ministerial functions necessary of the Grantor or Grantor’s heirs and/or 
assigns (as the case may be) then required by law to enable the described real property to be 
incorporated into the city limits of the City of Clermont and where such ministerial functions 
consist of a simple written request or the renewal of the petition of which notice is given above, 
then this instrument shall be considered such request and/or renewal.  The subject property is 
described as:

Exhibit “A”

GRANTER, agrees on his/hers/theirs/its own behalf and that of Grantors’ heirs and assigns that 
once the property is annexed into the City, in the event that the septic tank or septic field fails, 
the GRANTER shall connect to City's sewer system when a sewer connection is available as 
determined by City.
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Grantor is used for singular or plural, as the context requires.  IN WITNESS THEREOF, 
GRANTOR has hereunto set Grantor’s hand and seal the day and year first above written.
PROPERTY OWNER(S): WITNESSES (Two required):

McLemore Properties Division LLC Witnesses

By:______________________________ 1.  _____________________________
Signature      Signature

_________________________________      _____________________________
Type or print name      Type or print name

2.  _____________________________
     Signature

     _____________________________
     Type or print name

STATE OF ______________
COUNTY OF _________________

The foregoing instrument was acknowledged before me on this ______ day of _____________, 
20___, by ____________________________________________, who is personally known to 
me or who has produced ____________________________________ as identification and who 
did not take an oath.

Notary Public _________________________ SEAL:

Type/print name ____________________

Pursuant to Section 695.29(3)(f):  this instrument exempt from Chapter 695, F.S.,; Prepared by a Public Officer, City Attorney, 
City of Clermont, Florida 34712













CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Event and Road Closure Request

Requested Action  

Recommend approval of the Clermont Downtown Partnership to host their annual "Downtown Clermont Home and Vintage Show".

Staff Report  

The Clermont Downtown Partnership is requesting road closures on Saturday, February 22, 2020 at 8:00 a.m. through 5:00 p.m. which 
would include time for setup and take down for the event. 

Road Closure requests are to include:
-Montrose Street at Lake Avenue
-Montrose Street at the previous police station driveway/entrance
-8th Street at Montrose Street
-8th Street at Minneola Ave
-7th Street at Montrose Street
-7th Street at Desoto Street

The Clermont Downtown Partnership has agreed to comply with all personnel requirements from the City of Clermont.

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. 2-22-20Home and Vintage Show 2-22-20Home and Vintage Show.pdf













CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Event and Road Closure Request

Requested Action  

Consider allowing the Clermont Downtown Partnership's request to host weekly Farmer's Market with road closures 
for 12 months.

Staff Report  

The Clermont Downtown Partnership is requesting to host their weekly Farmer's Market every Sunday (except Easter) for 12 months 
starting on February 2, 2020 from 9:00 AM - 2:00 PM in Downtown Clermont.

The organization is requesting to close off roads starting at 6:00AM until 4:00PM at the following intersections:

-Montrose Street at  Lake Avenue
-8th Street and Montrose Street
-8th Street and Minneola Avenue
-7th Street and Desoto
-7th Street and Montrose Street

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. 2020 Farmers Market 2020 Farmers Market.pdf













CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Event, Open Container and Road Closure Request

Requested Action  

Recommend to approve the event, road closures and open containers for Celtic Fest.

Staff Report  

The Tenants of 790 West (Suncreek Brewery, Michael's Ali Coal Fired Pizza and Savoree) have requested Minneola Avenue between 
7th and 8th street to be closed beginning 7am on Saturday, March 21, 2020 thru 11:45pm on Sunday, March 22, 2020 to host the Celtic 
Fest event.  The event will run Saturday 11:30am to 10pm and Sunday 11:30am - 8pm.

They have also requested open containers within the designated street closure area.  The event organizer must comply with all safety 
requirements from the Clermont Police and Fire Departments, and will dispense alcohol from their licensed establishment.

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Special Events Application Celtic Fest Special Events Application Celtic Fest.pdf
2. Celtic Fest Map Celtic Fest Map.pdf



SPECIAL EVENT 

PERMIT 

APPLICATION 



APPLICATION PROCESS 

GENERAL EVENTS - COMMERCIAL AND/OR NON-PROFIT 

All Special Events held on regulated property within the City of Clermont require a Special Events Permit in accordance to 
Ordinance No. 2015-74.  The application process begins when you submit a completed Application for Special Events Permit, all 
required forms and maps and non-refundable application fee with deposit to the Parks and Recreation Department if the Special 
Event takes place on City property.  If Special Event takes place on private property, the application process begins in the 
Development Services- Fire Prevention Division located at Fire Station 1.  Upon receipt of your application, copies are reviewed 
by affected city departments to assess site availability, quality and goal of the event, compliance with city ordinances, permits 
required, and an estimated cost of all city fees that will be incurred.    

 The City cannot accept incomplete Special Event Permit Applications.

 Special Event Permit Applications may be submitted a maximum of 12-months in advance and a minimum of 30-calendar
days in advance.

 Submitting a Special Event Permit Application does not guarantee the space requested is available.

 Applicant is not permitted to advertise for the event until a special event permit has been approved.

 The Applicant shall pay all estimated fees 14-days prior to the event.

NON-PROFIT REQUIREMENTS 

Those events requesting non-profit status must: 

 Show proof of a valid 501(c) 3, 501(c)6 or government agency certification.

 Provide a copy of sales tax exemption certificate to be exempt from payment of sales tax.

CITY STAFFING REQUIREMENTS 

Your event may require minimum city staffing from a variety of departments at certain hourly rates.  Your City Representative will 
assist you in estimating these needs based on the specifics of your event.  Required staffing may include: 

 Police

 Fire/EMT

 Public Works

 Parks and Recreation

SPECIAL EVENT REQUIREMENTS IF HELD ON CITY PROPERTY 

Deposits 
Damage Deposits shall be required based on the fee schedule of each individual facility.  Following each event, City staff will 
determine if the deposit is returned and/or if additional charges are incurred.  

Insurance 
A certificate of liability insurance naming the City of Clermont as additional insured is required of all events taking place on City 
property. 

Applicants 

 Comprehensive General Liability Coverage with limits of liability of one million dollars ($1,000,000) combined single limit
showing the City of Clermont as additional insured for that date/event/address.

 If you are selling or consuming alcoholic beverages at the event, you must have a liquor license and your liability insurance
must include liquor liability of two million dollars ($2,000,000) combined single limit showing the City of Clermont as additional
insured for that date/event/address.

 If you will be having a fireworks display or mechanical rides, you will need more than one million dollars ($1,000,000) liability
coverage.  It may be in the range of two million to four million dollars ($2,000,000 - $4,000,000) depending on the risk as
determined by the City of Clermont Legal Department.
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Vendors 

 A separate certificate of liability insurance for one million dollars ($1,000,000) is required of all carnival, amusement, and
bounce house companies.

 Applicant must provide proof of insurance from all parties including vendors to the City no later than 14 days prior to your event.
All liability requirements are set by the City of Clermont Legal Department and subject to change.

 Vendor tents must be anchored with weights (20lbs. per tent leg).  If high winds occur, vendors must take necessary precautions
with their tents.

 Only staff recommended removable chalk paint will be allowed to mark vendor locations on the ground. If used on anything
other than grass, all markings must be cleaned at the conclusion of the event.

South Lake Trail 
It is prohibited to drive on the trail at any time.  Please make sure all vendors and participants are made aware of this especially 
when loading in and out. 

FOOD SERVICE REQUIREMENTS 

 A separate certificate of liability insurance for one million dollars ($1,000,000) is required of all food vendors.

 No glass containers are allowed.

 Health and Safety: Vendors selling any food items are required to be in compliance with the established Florida Department
of Business and Professional Regulation guidelines for Temporary Food Service Events. Inspectors from the State of Florida
may be in attendance at any city event. Food vendors are required to meet the minimum standards of the State and be
prepared to purchase a temporary food service license from the inspector. For more information, please visit
http://www.myfloridalicense.com/dbpr/hr/faqs/hr-faq-temporaryevents.html.

 Cooking Outdoors: Proper preventative measures shall be taken to prevent grease from dropping on to the ground, streets,
sidewalks, landscaping, etc. Food and liquid shall be disposed of properly and not left on streets, sidewalks, landscaping, etc.
Proper arrangements, approved by the City, shall be made for the disposal of grease.

 Fire Safety: All food vendors shall have a portable fire extinguisher readily accessible (minimum 5 lb. 2A10BC).

ALCOHOLIC BEVERAGE SERVICE REQUIREMENTS IF HELD ON CITY PROPERTY 
In order to serve alcoholic beverages, the following is required: 

 Valid liquor license

 Valid liquor liability insurance

 Customer identification method for alcohol distribution

 City of Clermont alcohol application

 For Special Events on City property all requests must be approved by the City Manager and/or City Council and shall require
additional processing time.

SECURITY REQUIREMENTS 

 For the safety of participants and volunteers, Police may be necessary for your event.  A police officer shall be required at
each location where alcoholic beverages are being served and at any location deemed necessary by the City to maintain
order and protect persons and property.

 Any and all security requirements will be assessed by the City of Clermont Police Department based on the scope of the
event.  Private Security firms may be used if approved by the City of Clermont Police Department. The cost for providing off-
duty police services is charged at a four (4) hour minimum shift per officer.

 The City will review Maintenance of Traffic plan, barricade installation and removal.  There is a limited number of barricades
and the size of your event may determine the need to rent additional barricades from a private, certified barricade company
with a valid license to do business in Lake County. All barricaded areas and proposed traffic plans must be clearly marked on
your site plan and be approved by the City.

ROAD CLOSURE NOTIFICATION 
Any road closures requested must be approved by the City Council and shall require additional processing time. Road closure 
notification may be required by Applicants to the residents and businesses being affected by the event.  All road closures must be 
clearly marked on your site plan. 
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TRASH AND DUMPSTERS 
Arrangements for dumpsters and the number required will be determined by the review process by the City.  Prearranged 
dumpsters may be required with specific location, drop off and pick up dates and size.  This will be at the Applicants expense. 

GREASE RECEPTACLES 
Grease receptacles may be obtained from a number of private firms.  Please contact them directly and confirm they are properly 
licensed to provide this service in the City of Clermont.  This will be at the Applicants expense.  Verification is required. 

TOILET FACILITIES 
Portable toilets may be required for an event at applicant’s expense, depending on the estimated attendance and availability of 
public facilities.  Portable toilets are provided by a number of private firms.  Please contact them directly and confirm they are 
properly licensed to provide this service in the City of Clermont.  If necessary, the number required will be determined by the City. 
Verification is required. 

EVENT CLEANUP – IF HELD ON CITY PROPERTY 
The City of Clermont Public Works Department will determine staffing requirements for event clean up.  Applicant shall pay all 
charges. 

FIRE SAFETY/EMS COVERAGE 
If any event occurs within the City limits, the Fire Department must approve the site plan to assure adequate fire and emergency 
access as prescribed by the fire code.  Applicant is responsible for all charges. 

SITE PLANS 
As with any event in the City of Clermont, all site plans must be reviewed and approved by affected City departments (i.e.: Public 
Works, Police Department, Fire Department, etc.) and may require communication with Lake County departments. Site plans must 
be submitted at time of application submission. 

PERMITS AND LICENSES 
A final Special Event Permit will be issued upon completion of the Special Event Application process.  All permits and licenses 
relating to events in the City of Clermont will be applicable. 

ELECTRICAL POWER 
Existing electrical power shall be used where available. Access to electrical power for events may require permits and a licensed 
and insured electrical contractor which will be determined by the City and paid for by the Applicant. 

TENTS 
In order to avoid damage to irrigation or other buried systems, the number and placement of tents must be indicated on the site 
plan.  The City of Clermont Public Works Department will mark out lines in the areas that must be avoided by placement of tents.  
Any damages caused by tent placement will be charged to the Applicant. All tents must be anchored with weights (20lbs per tent 
leg).  

TENT PERMIT 
A Tent Permit is required when any Tent exceeds 900 square feet. Applicant is required to secure tent permit at an additional cost. 

SIGNS 
The installation, location and other criteria is prohibited under sign ordinance 1028 of the City code.  Any signage requests must 
be submitted, for approval, at time of application with site map, install dates, removal dates, size of signage, and visual proof of 
sign.  Sign requests must be approved by City Council. 
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MEETING 

A Special Event meeting shall be required with City Departments. A representative from the City will contact the organizer and 
instruct any required items for the meeting.  All special event applications are subject to City Council review and may require City 
Council approval.  Special event applicant or representative may be required to attend City Council Meeting(s). 

CHANGES 

Any changes made to the Special Event Application after the final approval process will result in additional fees for processing 
costs. Some change requests may not be honored due to time restraints. 

CANCELLATION 

 Cancellation made 90 days or less prior to event day will result in relinquishing of deposit. 

SPECIAL EVENT PERMIT APPLICATION GUIDELINES 

 Following submittal of a Special Event Permit Application the application is sent to all departments for review and
comments.

 A meeting may be scheduled with the Applicant within approximately 10 business days of application submittal.

 During the meeting all impacted departments will have an opportunity to ask questions and notify applicant of any
additional services required.

 Applicant must then submit all required items.

 Once all requirements have been met, Parks and Recreation staff will be in contact with applicant to let them know if
application has been approved.

 The length of time from submittal to approved permit will be determined by how quickly the applicant can supply required
items.

 Items such as alcohol will require additional time for City Council approval.

 All special event applications are subject to City Council approval.

DOCUMENTS TO BE INCLUDED WITH SIGNED/COMPLETED APPLICATION 

Please check appropriate boxes below and return with signed application, questionnaire and cost estimator. 

1. Completed Application

2. Application Fee and Deposit

3. Cost Estimator

4. Insurance Liability - Certificate of Insurance naming the City of Clermont as additional insured

5. Alcohol Permit - (if applicable)

6. Sign Requirements - (if applicable)

7. Road Closure locations - (if applicable)

8. Race Course Map - (if applicable) which includes water stations, turnaround points, turn by turn instructions

9. Site Plan
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The Following Items Must be Noted on Your Site Plan  

Maximum Size of 8 ½” X 11” including the following information: 

 N/A 

Location of food vendor area(s) 

Canopy/Tent Locations w/ sizes 

Fuel storage/dispensing areas 

Emergency Access Route for EMS & Fire 

Location of vendor booths & games 

Residential trailers for crews (carnivals) 

Location of fire extinguishers and other safety equipment 

Location of fire extinguishers & other required life safety equipment 

Description of sound amplification facilities or equipment to be utilized 

Location and description of Attention Getting Devices (Balloons, etc.) 

Location of generators 

Location of temporary power drop 

Rides with descriptions 

Identify any fences/gates around event 

Stage locations 

Table, chair, and equipment layout 

Traffic routing, road closures, separation of parking area from event 

City facilities or equipment to be utilized 

Location and description of banners or signage (not permitted in ROW) 

Location of portable restrooms   

V1.18.19 
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Today’s Date 

Name of Event 

Date(s) of Event Estimated Attendance: 

Event Start Time: Event End Time: 

Before Event Setup Time: After Event Cleanup Time: 

Name of Organization/Applicant 

*The refundable deposit will be made payable and mailed to the name and address of the applicant listed*

Check Type of Organization Resident Non Resident Non-Profit Business 

Non-Profit documentation must be provided with application. 

Tax Exempt   Yes No If yes, provide Tax Exempt # 

If Yes, you must provide your Tax Exempt Certificate with application. 

Federal ID # or Driver’s License #  

Event Contact Email 

Day Phone Cell Phone 

Address  City  State Zip 

Secondary Contact  Phone # 

Briefly Describe Event: 

Location of Event on City Property:  A B C D Map 1 Map 2 

Please choose A, B, C, or D on MAP 1 or MAP 2 

Other Location: 
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PLEASE COMPLETE THE FOLLOWING QUESTIONNAIRE AND RETURN WITH YOUR APPLICATION 

Alcohol Served:  Yes  No 

If Yes, State Alcoholic Beverage License REQUIRED for sale for alcoholic beverages 1-800-375-6975 and approval from the City of 
Clermont City Manager and Council. 

Canopy/Tent Use: Yes No Size of Tent* 

*Tents larger than 900 sq. ft. will require an additional permit

Electrical Use: Yes No Describe the need: 

Additional permits may be required based on use 

Electrical Power Provided: Generator  Temporary Power Drop Property Power 

Gas Fueled Equipment: Yes No Describe Use: 

If Yes, subject to permits as required by the Building/Fire Safety Division. 

Fuel Source         Propane Natural Gas Diesel Fuel Gasoline 

Cooking Equipment Use: Yes No 

If Yes, subject to approval as required by the Florida DBPR, Division of Hotels and Restaurants. Contact number 1-850-487-1395 

Cooking Types:  Fryers Propane Grill Charcoal Grill Concession Trailer Food Trucks 

Insurance may be required by provider 

Rides: Yes No 

Ride Types: Mechanical Bounce Houses Animals 
Insurance may be required by provider 

Pyrotechnic/Fireworks Displays: Yes No 
If Yes, requires separate approval process completed by Company with the Fire Prevention Division. 
The release of Sky Lanterns is not permitted under state law. 

Streets to be Closed or Traffic Control: Yes No 

Written submission for road closure is required and will require city council approval 

Fire or Law Enforcement Stand-by Requested: Yes No 
If Yes, requires separate approval process completed by applicant with the Clermont Police Department and Clermont Fire Department. 
Law enforcement or fire/ems stand-by may be required by the City for certain events/activities and at the applicant’s cost. 

Live Television or Radio Broadcast:      Yes No 

DJ, Band, Music or Sound Amplification Devices: Yes No 

Describe: 
If loud sounds are created that require a permit under the City Noise Ordinance, a letter requesting a permit for such activity must 
accompany this permit application. 

Banners or Attention Getting Devices: Yes No 

If Yes, Attention Getting Devices and Banners require a separate permit with the Building/Fire Safety Division. Temporary signage is not 
permitted in right-of-ways.
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SPECIAL EVENTS COST ESTIMATOR 

NAME OF EVENT: 

DATE OF EVENT: 

EVENT CONTACT: 

REFUND MAILING ADDRESS: 
Street Address 

City ST Zip 

CELL PHONE: 

NON-PROFIT/ 
RESIDENT 

RATE 

BUSINESS/ 
NON-RESIDENT 

RATE SPECIAL INSTRUCTION FEE 

Application Fee $10 $10 Non-Refundable $10 

CITY PROPERTY:

HIGHLANDER BUILDING AND PAVILION  ~  AREA A (BLUE) 

Deposit $250 $250 Refundable 

Hourly Fee $100 $200 Per Hour (2 Hour Minimum) 

Daily Fee $700 $1100 

PARK AREA  ~  AREA B (RED) 

Deposit $150 $150 Refundable 

Hourly Fee $25 $50 Per Hour (2 Hour Minimum) 

Daily Fee $200 $300 

WATERFRONT  ~  AREA C (YELLOW) 

Deposit $350 $350 Refundable 

Hourly Fee $200 $300 Per Hour (2 Hour Minimum) 

Daily Fee $1500 $2500 

Each Consecutive Day $1200 $2000 

CITY HALL PARK - DOWNTOWN  ~  AREA D (GREEN) 

Deposit $150 $150 Refundable 

Hourly Fee $25 $50 Per Hour (2 Hour Minimum) 

Daily Fee $200 $300 

  ~  ADDITIONAL FEES  ~ TO BE DETERMINED BY CITY STAFF 

Additional City Staff $25 $25 Per Person, Per Hour 

Public Works Event Staff $25 $25 2 hr. min, per staff 

Police Officer $43 $43 4 hr. min, Per Officer 

Fire/ EMS $60 $60 4 hr. min, 2 staff  min 

Fire Boat in the Water $100 $100 Per Hour 

 Sales Tax 

GRAND TOTAL 
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Payment Deadline: 

Application Fee and deposit are due upon submission 
Final payment is due 14 days prior to event date. 
Final payment not received by the due date will be assessed a 10% late payment fee per week on balance due. 



Resident/Non-Profit rate is defined as 

 A resident or land owner located in the Clermont city limits

 A business located in the Clermont city limits

 Be an organization/business that is active and currently registered with the Florida Division of Corporations.  Applicant
must be a registered agent, representative, or board member of the organization/business.

*Non-Profits must provide business license, proof of non-profit status (5013C)

Non-Resident/Business rate is defined as 

 Applicant resides outside the Clermont city limits

 Business is located outside the Clermont city limits

*Clermont Residents are not permitted to use ‘Resident’ status if the business is located outside of the city limits

All businesses, vendors, etc., must provide a Certificate of Liability with a minimum coverage of $1,000,000 Comprehensive 
General Liability Insurance naming the City of Clermont as additionally insured 

PLEASE NOTE: The issuance of a Special Events Permit from the City shall NOT relieve any person from the duty to secure 
other City, State or County permits or approvals as may be required to include, but not be limited to, Department of 
Business and Professional Regulation, Health Department, tent permits, fireworks permit, attention getting device permits, 
business tax receipt, etc. The applicant agrees that no advertising for the event shall occur until this Special Event Permit has 
been approved. If any information is found to be false, incomplete or misrepresented, such fact is just cause for the 
immediate revocation of any permit issued. In addition, failure to correct any on-site condition or code violation as identified 
by the City staff will result in revocation of the permit and/or code enforcement fines. 

Indemnification, Insurance and Additional Costs 

The applicant and any other persons, organizations, firms or corporations on whose behalf the application is made agree that 
they will jointly and severally indemnify and hold the City harmless against liability, including court costs and attorney’s fees, 
and attorney’s fees on appeal, for any and all claims for damage to property, or injury to or death to persons, arising out of or 
resulting from the issuance of the permit or the conduct of the Special Event. The applicant may be required to provide 
insurance, as determined by the Risk Manager. In that case, the City shall be named as an Additional Insured. The applicant 
also agrees to reimburse the City for all costs due to damage, or use of City resources that are unanticipated but required to 
support this event. 

Applicant’s Signature Title 

Printed Name Date 

*****************************FOR CITY DEPARTMENT REVIEW ONLY***************************** 

Department / Division Routing: 

Provide email comments back to City within 7 calendar days of application receipt by the City. Comments need to include a 
specific denial or approval of the permit and any specific conditions required to be met or listed on the permit.  
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a) Police Department b) Development Services Dept. c) Public Works Department

d) Fire Department e) Parks & Recreation Department
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CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Resolution No. 2020-05R

Requested Action  

Request to approve a new City of Clermont CM 401(a) Defined Contribution Employee Retirement Plan Document, 
Adoption Agreement, and Plan Services Agreement.

Staff Report  

On June 11, 2019 the City Council approved Voya Retirement Insurance and Annuity Company as the new 
recordkeeper for the city’s 401(a) Defined Contribution and 457(b) Deferred Compensation Employee Retirement 
Plan.  In accordance with Voya's and the city's Investment Consultant's recommendation, a new and separate 
401(a) Defined Contribution plan is being set up specifically for the city manager employer contribution (10% per 
contract).  The Plan Document and Adoption Agreement contain such information as when employees are eligible to 
participate in the plan, benefits of the plan, distribution options and other features of the plan. 

It is noted that no benefit changes are included in the creation of this new plan.

Additional Analysis  

Fiscal Impact Summary  

No fiscal impact to the city.

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. City of Clermont CM 401 Summary Plan Description City of Clermont CM 401 Summary Plan Description.doc
2. Adoption Agreement - CM 401a SIGNED 12 20 19 Adoption Agreement - CM 401a SIGNED 12 20 19.pdf
3. City of Clermont CM 401 Plan Document City of Clermont CM 401 Plan Document.pdf
4. Plan Services Agreement SIGNED 12 18 19 Plan Services Agreement SIGNED 12 18 19.pdf
5. 2020-05R - CM 401a Plan Documents FINAL 2020-05R - CM 401a Plan Documents FINAL.doc
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CM 401(A) PLAN

SUMMARY OF PLAN PROVISIONS

INTRODUCTION TO YOUR PLAN

What kind of Plan is this?

CM 401(a) Plan ("Plan") has been adopted to provide you with the opportunity to save for retirement on a tax-advantaged basis. This Plan 
is a type of qualified retirement plan. Generally you are not taxed on the amounts we contribute to the Plan until you withdraw these 
amounts from the Plan.

What information does this Summary provide?

This Summary of Plan Provisions contains information regarding your Plan benefits, your distribution options, and many other features of 
the Plan. You should take the time to read this summary to get a better understanding of your rights and obligations under the Plan.

If you have any questions about the Plan, please contact the Administrator or other plan representative. The Administrator is responsible for 
responding to questions and making determinations related to the administration, interpretation, and application of the Plan. The name and 
address of the Administrator can be found at the end of this summary in the Article entitled "General Information About the Plan."

This summary describes the Plan's benefits and obligations as contained in the legal Plan document, which governs the operation of the 
Plan. The Plan document is written in much more technical and precise language and is designed to comply with applicable legal 
requirements. If the non-technical language in this summary conflicts with the language of the Plan document, then the Plan document 
always governs.

The Plan and your rights under the Plan are subject to various laws, including the Internal Revenue Code. The provisions of the Plan are 
subject to revision due to a change in laws. Your Employer may also amend or terminate this Plan.

Types of Contributions. The Plan includes provisions for the following types of contributions:

 Employer nonelective contributions

 Employee rollover contributions

ARTICLE I
PARTICIPATION IN THE PLAN

How do I participate in the Plan?

Provided you are not an Excluded Employee, you may begin participating under the Plan once you have satisfied the eligibility 
requirements and reached your "Entry Date." The following describes the eligibility requirements and Entry Dates that apply. You should 
contact the Administrator if you have questions about the timing of your Plan participation.

Excluded Employees. If you are a member of a class of employees identified below, you are an Excluded Employee and you are not 
entitled to participate in the Plan. The Excluded Employees are:

 All Employees are excluded except the City Manager

Eligibility Conditions. You will be eligible to participate in the Plan when you have satisfied the following eligibility condition(s). 
However, you will actually become a Participant in the Plan once you reach the Entry Date as described below.

Entry Date. Your Entry Date will be the date on which you satisfy the eligibility requirements.

What happens if I'm a participant, terminate employment and then I'm rehired?

If you are no longer a participant because you terminated employment, and you are rehired, then you will be able to participate in the Plan 
on your date of rehire provided you are otherwise eligible to participate in the Plan.

ARTICLE II
EMPLOYEE CONTRIBUTIONS

What are rollover contributions?

Rollover contributions. At the discretion of the Administrator, if you are a Participant who is currently employed, you may be permitted 
to deposit into the Plan distributions you have received from other retirement plans and certain IRAs. Such a deposit is called a "rollover" 



2

and may result in tax savings to you. You may ask the Administrator or Trustee of the other plan or IRA to directly transfer (a "direct 
rollover") to this Plan all or a portion of any amount that you are entitled to receive as a distribution from such plan. Alternatively, you may 
elect to deposit any amount eligible to be rolled over within 60 days of your receipt of the distribution. You should consult qualified 
counsel to determine if a rollover is in your best interest.

Rollover account. Your rollover will be accounted for in a "rollover account." You will always be 100% vested in your "rollover account" 
(see the Article in this summary entitled "Vesting"). This means that you will always be entitled to all amounts in your rollover account. 
Rollover contributions will be affected by any investment gains or losses.

Withdrawal of rollover contributions. You may withdraw the amounts in your "rollover account" at any time.

ARTICLE III
EMPLOYER CONTRIBUTIONS

This Article describes Employer contributions that may be made to the Plan.

What is the Employer nonelective contribution and how is it allocated?

Nonelective contribution. Each year, your Employer may make a discretionary nonelective contribution to the Plan. Your share of any 
nonelective contribution is determined by the following fraction:

Contribution X Your Compensation
Total Compensation of All

Participants Eligible to
Share

For example: Suppose the nonelective contribution for the Plan Year is $20,000. Employee A's compensation for the Plan Year is 
$25,000. The total compensation of all participants eligible to share, including Employee A, is $250,000. Employee A's share will be:

$20,000 X $25,000 or $2,000
$250,000

Allocation conditions. You will always share in the nonelective contribution regardless of the amount of service you complete during the 
Plan Year.

ARTICLE IV
COMPENSATION AND ACCOUNT BALANCE

What compensation is used to determine my Plan benefits?

Definition of compensation. For the purposes of the Plan, compensation has a special meaning. Compensation is generally defined as your 
total compensation that is subject to income tax withholding and paid to you by your Employer during the Plan Year.

Adjustments to compensation. The following adjustments to compensation will be made:

 reimbursements or other expense allowances, fringe benefits, moving expenses, deferred compensation, and welfare benefits will 
be excluded.

 compensation paid after you terminate is generally excluded for Plan purposes. However, the following amounts will be included 
in compensation even though they are paid after you terminate employment, provided these amounts would otherwise have been 
considered compensation as described above and provided they are paid within 2 1/2 months after you terminate employment, or if 
later, the last day of the Plan Year in which you terminate employment:

 compensation for services performed during your regular working hours, or for services outside your regular working hours 
(such as overtime or shift differential) or other similar payments that would have been made to you had you continued 
employment

 compensation paid for unused accrued bona fide sick, vacation or other leave, if such amounts would have been included in 
compensation if paid prior to your termination of employment and you would have been able to use the leave if employment had 
continued

 nonqualified unfunded deferred compensation if the payment is includible in gross income and would have been paid to you 
had you continued employment
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Is there a limit on the amount of compensation which can be considered?

The Plan, by law, cannot recognize annual compensation in excess of a certain dollar limit. The limit for the Plan Year beginning in 2019 is 
$280,000. After 2019, the dollar limit may increase for cost-of-living adjustments.

Is there a limit on how much can be contributed to my account each year?

Generally, the law imposes a maximum limit on the amount of contributions that may be made to your account and any other amounts 
allocated to any of your accounts during the Plan Year, excluding earnings. Beginning in 2019, this total cannot exceed the lesser of 
$56,000 or 100% of your annual compensation. After 2019, the dollar limit may increase for cost-of-living adjustments.

How is the money in the Plan invested?

The Trustee of the Plan has been designated to hold the assets of the Plan for the benefit of Plan participants and their beneficiaries in 
accordance with the terms of this Plan. The trust fund established by the Plan's Trustee will be the funding medium used for the 
accumulation of assets from which Plan benefits will be distributed.

Participant directed investments. You will be able to direct the investment of your entire interest in the Plan. The Administrator will 
provide you with information on the investment choices available to you, the procedures for making investment elections, the frequency 
with which you can change your investment choices and other important information. You need to follow the procedures for making 
investment elections and you should carefully review the information provided to you before you give investment directions. If you do not 
direct the investment of your applicable Plan accounts, then your accounts will be invested in accordance with the default investment 
alternatives established under the Plan.

Earnings or losses. When you direct investments, your accounts are segregated for purposes of determining the earnings or losses on these 
investments. Your account does not share in the investment performance of other participants who have directed their own investments. 
You should remember that the amount of your benefits under the Plan will depend in part upon your choice of investments. Gains as well 
as losses can occur and your Employer, the Administrator, and the Trustee will not provide investment advice or guarantee the performance 
of any investment you choose.

Will Plan expenses be deducted from my account balance?

Expenses allocated to all accounts. The Plan permits the payment of Plan expenses to be made from the Plan's assets. The method of 
allocating the expenses depends on the nature of the expense itself. For example, certain administrative (or recordkeeping) expenses would 
typically be allocated proportionately to each participant. If the Plan pays $1,000 in expenses and there are 100 participants, your account 
balance would be charged $10 ($1,000/100) of the expense.

Terminated employee. After you terminate employment, your Employer reserves the right to charge your account for your pro rata share 
of the Plan's administration expenses, regardless of whether your Employer pays some of these expenses on behalf of current employees.

Expenses allocated to individual accounts. There are certain other expenses that may be paid just from your account. These are expenses 
that are specifically incurred by, or attributable to, you. For example, if you are married and get divorced, the Plan may incur additional 
expenses if a court mandates that a portion of your account be paid to your ex-spouse. These additional expenses may be paid directly from 
your account (and not the accounts of other participants) because they are directly attributable to you under the Plan. The Administrator can 
inform you when there will be a charge (or charges) directly to your account.

Your Employer may, from time to time, change the manner in which expenses are allocated.

ARTICLE V
VESTING

What is my vested interest in my account?

In order to reward employees who remain employed with the Employer for a long period of time, the law permits a "vesting schedule" to be 
applied to certain contributions that your Employer makes to the Plan. This means that you will not be entitled ("vested") in all of the 
contributions until you have been employed with the Employer for a specified period of time.

100% vested contributions. You are always 100% vested (which means that you are entitled to all of the amounts) in your accounts 
attributable to the following contributions:

 nonelective contributions

 rollover contributions
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ARTICLE VI
HARDSHIP DISTRIBUTIONS

Can I withdraw money from my account in the event of financial hardship?

Hardship distributions. You may withdraw money for financial hardship if you satisfy certain conditions. This hardship distribution is not 
in addition to your other benefits and will therefore reduce the value of the benefits you will receive at retirement.

Qualifying expenses. A hardship distribution may be made to satisfy certain immediate and heavy financial needs that you have. A 
hardship distribution may only be made for payment of the following:

 Expenses for medical care (described in Section 213(d) of the Internal Revenue Code) previously incurred by you, your spouse or 
your dependents or necessary for you, your spouse or your dependents to obtain medical care.

 Costs directly related to the purchase of your principal residence (excluding mortgage payments).

 Tuition, related educational fees, and room and board expenses for the next twelve (12) months of post-secondary education for 
yourself, your spouse or your dependents.

 Amounts necessary to prevent your eviction from your principal residence or foreclosure on the mortgage of your principal 
residence.

 Payments for burial or funeral expenses for your deceased parent, spouse, children or other dependents.

 Expenses for the repair of damage to your principal residence that would qualify for the casualty deduction under the Internal 
Revenue Code.

A hardship distribution can only be made if there is an immediate and heavy financial need. In addition to the expenses listed above, a 
hardship distribution can be made to pay any federal, state, or local income taxes or penalties reasonably anticipated to result from a 
hardship distribution. The Administrator must determine, based on all relevant facts and circumstances, whether you have other resources 
available to satisfy the financial need. For this purpose, your resources will generally include property which is owned by your spouse or 
minor children.

ARTICLE VII
BENEFITS AND DISTRIBUTIONS UPON TERMINATION OF EMPLOYMENT

When can I get money out of the Plan?

You may receive a distribution of the vested portion of some or all of your accounts in the Plan for the following reasons:

 termination of employment for reasons other than death, disability or retirement

 normal retirement

 disability

 death

This Plan is designed to provide you with retirement benefits. However, distributions are permitted if you die or become disabled. In 
addition, certain payments are permitted when you terminate employment for any other reason. The rules under which you can receive a 
distribution are described in this Article. The rules regarding the payment of death benefits to your beneficiary are described in "Benefits 
and Distributions Upon Death."

You may also receive distributions while you are still employed with the Employer. (See the Article entitled "Hardship Distributions" for a 
further explanation.)

Military Service. If you are a veteran and are reemployed under the Uniformed Services Employment and Reemployment Rights Act of 
1994, your qualified military service may be considered service with the Employer. There may also be benefits for employees who die or 
become disabled while on active duty. Employees who receive wage continuation payments while in the military may benefit from various 
changes in the law. If you think you may be affected by these rules, ask the Administrator for further details.

What happens if I terminate employment before death, disability or retirement?

If your employment terminates for reasons other than normal retirement, you will be entitled to receive only the "vested percentage" of 
your account balance.



5

You may elect to have your vested account balance distributed to you as soon as administratively feasible following your termination of 
employment. However, if the value of your vested account balance does not exceed $1,000, then a distribution will be made to you 
regardless of whether you consent to receive it. (See the question entitled "How will my benefits be paid to me?" for additional 
information.)

Treatment of rollovers for consent to distribution. In determining if the value of your vested account balance exceeds the $1,000 
threshold described above used to determine whether you must consent to a distribution, your rollover account will be considered as part of 
your benefit.

What happens if I terminate employment at Normal Retirement Date?

Normal Retirement Date. You will attain your Normal Retirement Age when you reach age 62, or your 10th anniversary of the first day 
of the Plan Year in which you joined the Plan, if later. Your Normal Retirement Date is the date on which you attain your Normal 
Retirement Age.

Payment of benefits. You will become 100% vested in all of your accounts under the Plan if you retire on or after your Normal Retirement 
Age. However, the actual payment of benefits generally will not begin until you have terminated employment and reached your Normal 
Retirement Date. In such event, a distribution will be made, at your election, as soon as administratively feasible. If you remain employed 
past your Normal Retirement Date, you may generally defer the receipt of benefits until you actually terminate employment. (See the 
question entitled "How will my benefits be paid to me?" for an explanation of how these benefits will be paid.)

What happens if I terminate employment due to disability?

Definition of disability. Under the Plan, disability is defined as a physical or mental condition resulting from bodily injury, disease, or 
mental disorder which renders you incapable of continuing any gainful occupation and which has lasted or can be expected to last for a 
continuous period of at least twelve (12) months. Your disability must be determined by a licensed physician. However, if your condition 
constitutes total disability under the federal Social Security Act, then the Administrator may deem that you are disabled for purposes of the 
Plan.

Payment of benefits. If you become disabled while an employee, you will be entitled to your vested account balance under the Plan. 
Payment of your disability benefits will be made to you as if you had retired. However, if the value of your vested account balance does not 
exceed $1,000, then a distribution of your vested account balance will be made to you, regardless of whether you consent to receive it. (See 
the question entitled "How will my benefits be paid to me?" for an explanation of how these benefits will be paid.)

How will my benefits be paid to me?

Forms of distribution. If your vested account balance does not exceed $5,000, then your vested account balance may only be distributed 
to you in a single lump-sum payment. In determining whether your vested account balance exceeds the $5,000 threshold, "rollovers" (and 
any earnings allocable to "rollover" contributions) will be taken into account.

In addition, if your vested account balance exceeds $1,000, you must consent to any distribution before it may be made. If your vested 
account balance exceeds $5,000, you may elect to receive a distribution of your vested account balance in:

 a single lump-sum payment

 installments over a period of not more than your assumed life expectancy (or the assumed life expectancies of you and your 
beneficiary)

 partial withdrawals

 partial withdrawals or installments but only with respect to minimum required distributions, over a period of not more than your 
assumed life expectancy (or the assumed life expectancies of you and your beneficiary). (See below "Delaying distributions." for an 
explanation of minimum required distributions.)

Delaying distributions. You may delay the distribution of your vested account balance unless a distribution is required to be made, as 
explained earlier, because your vested account balance does not exceed $1,000. However, if you elect to delay the distribution of your 
vested account balance, there are rules that require that certain minimum distributions be made from the Plan. Distributions are required to 
begin not later than the April 1st following the later of the end of the year in which you reach age 70 1/2 or retire.

Medium of payment. Benefits under the Plan will generally be paid to you in cash only.
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ARTICLE VIII
BENEFITS AND DISTRIBUTIONS UPON DEATH

What happens if I die while working for the Employer?

If you die while still employed by the Employer, then your vested account balance will be used to provide your beneficiary with a death 
benefit.

Who is the beneficiary of my death benefit?

Beneficiary designation. You may designate a beneficiary for your death benefit. The designation must be made in accordance with the 
procedures set forth by the Administrator. You should periodically review your designation to ensure it continues to meet your goals.

Divorce. If you have designated your spouse as your beneficiary for all or a part of your death benefit, then upon your divorce, the 
designation is no longer valid. This means that if you do not select a new beneficiary after your divorce, then you are treated as not having 
a beneficiary for that portion of the death benefit (unless you have remarried).

No beneficiary designation. At the time of your death, if you have not designated a beneficiary or your beneficiary is also not alive, the 
death benefit will be paid in the following order of priority to: 

(a) your surviving spouse

(b) your children, including adopted children in equal shares (and if a child is not living, that child's share will be distributed to that 
child's heirs)

(c) your surviving parents, in equal shares

(d) your estate

How will the death benefit be paid to my beneficiary?

Form of distribution. If the death benefit payable to a beneficiary does not exceed $5,000, then the benefit may only be paid as a 
lump-sum. If the death benefit exceeds $5,000, your beneficiary may elect to have the death benefit in the same forms of payments that 
were available to you.

When must the last payment be made to my beneficiary?

The law generally restricts the ability of a retirement plan to be used as a method of retaining money for purposes of your death estate. 
Thus, there are rules that are designed to ensure that death benefits are distributable to beneficiaries within certain time periods.

Regardless of the method of distribution selected, if your designated beneficiary is a person (rather than your estate or some trusts) then 
minimum distributions of your death benefit will begin by the end of the year following the year of your death ("1-year rule") and must be 
paid over a period not extending beyond your beneficiary's life expectancy. If your spouse is the beneficiary, then under the "1-year rule," 
the start of payments will be delayed until the year in which you would have attained age 70 1/2 unless your spouse elects to begin 
distributions over his or her life expectancy before then. However, instead of the "1-year rule" your beneficiary may elect to have the entire 
death benefit paid by the end of the fifth year following the year of your death (the "5-year rule"). Generally, if your beneficiary is not a 
person, your entire death benefit must be paid under the "5-year rule."

What happens if I'm a participant, terminate employment and die before receiving all my benefits?

If you terminate employment with the Employer and subsequently die, your beneficiary will be entitled to your remaining interest in the 
Plan at the time of your death.

ARTICLE IX
TAX TREATMENT OF DISTRIBUTIONS

What are my tax consequences when I receive a distribution from the Plan?

Generally, you must include any Plan distribution in your taxable income in the year in which you receive the distribution. The tax 
treatment may also depend on your age when you receive the distribution. Certain distributions made to you when you are under age 59 1/2 
could be subject to an additional 10% tax.
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Can I elect a rollover to reduce or defer tax on my distribution?

Rollover or Direct Transfer. You may reduce, or defer entirely, the tax due on your distribution through use of one of the following 
methods: 

(a) 60-day rollover. The rollover of all or a portion of the distribution to an Individual Retirement Account or Annuity (IRA) or 
another employer retirement plan willing to accept the rollover. This will result in no tax being due until you begin withdrawing funds 
from the IRA or other qualified employer plan. The rollover of the distribution, however, MUST be made within strict time frames 
(normally, within 60 days after you receive your distribution). Under certain circumstances, all or a portion of a distribution (such as a 
hardship distribution) may not qualify for this rollover treatment. In addition, most distributions will be subject to mandatory federal 
income tax withholding at a rate of 20%. This will reduce the amount you actually receive. For this reason, if you wish to roll over all 
or a portion of your distribution amount, then the direct transfer option described in paragraph (b) below would be the better choice.

(b) Direct rollover. For most distributions, you may request that a direct transfer (sometimes referred to as a direct rollover) of all or 
a portion of a distribution be made to either an Individual Retirement Account or Annuity (IRA) or another employer retirement plan 
willing to accept the transfer. A direct transfer will result in no tax being due until you withdraw funds from the IRA or other 
employer plan. Like the rollover, under certain circumstances all or a portion of the amount to be distributed may not qualify for this 
direct transfer. If you elect to actually receive the distribution rather than request a direct transfer, then in most cases 20% of the 
distribution amount will be withheld for federal income tax purposes.

Tax Notice. WHENEVER YOU RECEIVE A DISTRIBUTION THAT IS AN ELIGIBLE ROLLOVER DISTRIBUTION, THE 
ADMINISTRATOR WILL DELIVER TO YOU A MORE DETAILED EXPLANATION OF THESE OPTIONS. HOWEVER, THE 
RULES WHICH DETERMINE WHETHER YOU QUALIFY FOR FAVORABLE TAX TREATMENT ARE VERY COMPLEX. YOU 
SHOULD CONSULT WITH QUALIFIED TAX COUNSEL BEFORE MAKING A CHOICE.

ARTICLE X
PROTECTED BENEFITS AND CLAIMS PROCEDURES

Are my benefits protected?

As a general rule, your interest in your account, including your "vested interest," may not be alienated. This means that your interest may 
not be sold, used as collateral for a loan, given away or otherwise transferred. In addition, your creditors (other than the IRS) may not 
attach, garnish or otherwise interfere with your benefits under the Plan.

Are there any exceptions to the general rule?

There are three exceptions to this general rule. The Administrator must honor a "qualified domestic relations order." A "qualified domestic 
relations order" is defined as a decree or order issued by a court that obligates you to pay child support or alimony, or otherwise allocates a 
portion of your assets in the Plan to your spouse, former spouse, children or other dependents. If a qualified domestic relations order is 
received by the Administrator, all or a portion of your benefits may be used to satisfy that obligation. The Administrator will determine the 
validity of any domestic relations order received. You and your beneficiaries can obtain from the Administrator, without charge, a copy of 
the procedure used by the Administrator to determine whether a qualified domestic relations order is valid.

The second exception applies if you are involved with the Plan's operation. If you are found liable for any action that adversely affects the 
Plan, the Administrator can offset your benefits by the amount that you are ordered or required by a court to pay the Plan. All or a portion 
of your benefits may be used to satisfy any such obligation to the Plan.

The last exception applies to Federal tax levies and judgments. The Federal government is able to use your interest in the Plan to enforce a 
Federal tax levy and to collect a judgment resulting from an unpaid tax assessment.

Can the Plan be amended?

Your Employer has the right to amend the Plan at any time. In no event, however, will any amendment authorize or permit any part of the 
Plan assets to be used for purposes other than the exclusive benefit of participants or their beneficiaries. Additionally, no amendment will 
cause any reduction in the amount credited to your account.

What happens if the Plan is discontinued or terminated?

Although your Employer intends to maintain the Plan indefinitely, your Employer reserves the right to terminate the Plan at any time. Upon 
termination, no further contributions will be made to the Plan and all amounts credited to your accounts will continue to be 100% vested. 
Your Employer will direct the distribution of your accounts in a manner permitted by the Plan as soon as practicable. (See the question 
entitled "How will my benefits be paid to me?" for a further explanation.) You will be notified if the Plan is terminated.
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How do I submit a claim for Plan benefits?

Benefits will generally be paid to you and your beneficiaries without the necessity for formal claims. Contact the Administrator if you are 
entitled to benefits or if you think an error has been made in determining your benefits. Any such request should be in writing.

If the Administrator determines the claim is valid, then you will receive a statement describing the amount of benefit, the method or 
methods of payment, the timing of distributions and other information relevant to the payment of the benefit.

What if my benefits are denied?

Your request for Plan benefits will be considered a claim for Plan benefits, and it will be subject to a full and fair review. If your claim is 
wholly or partially denied, the Administrator will provide you with notification of the Plan's adverse determination. This written or 
electronic notification will be provided to you within a reasonable period of time.

ARTICLE XI
GENERAL INFORMATION ABOUT THE PLAN

There is certain general information which you may need to know about the Plan. This information has been summarized for you in this 
Article.

Plan Name

The full name of the Plan is CM 401(a) Plan.

Plan Effective Dates

The provisions of the Plan become effective on January 1st, 2019.

Other Plan Information

Valuations of the Plan assets are generally made every business day. Certain distributions are based on the Anniversary Date of the Plan. 
This date is the last day of the Plan Year.

The Plan's records are maintained on a twelve-month period of time. This is known as the Plan Year. The Plan Year begins on January 1st 
and ends on December 31st.

Employer Information

Your Employer's name, address and identification number are:

City of Clermont
685 W. Montrose Street
Clermont, Florida 34711
59-6000290

Administrator Information

The Administrator is responsible for the day-to-day administration and operation of the Plan. For example, the Administrator maintains the 
Plan records, including your account information, provides you with the forms you need to complete for Plan participation, and directs the 
payment of your account at the appropriate time. The Administrator will also allow you to review the formal Plan document and certain 
other materials related to the Plan. If you have any questions about the Plan or your participation, you should contact the Administrator. 
The Administrator may designate other parties to perform some duties of the Administrator.

The Administrator has the complete power, in its sole discretion, to determine all questions arising in connection with the administration, 
interpretation, and application of the Plan (and any related documents and underlying policies). Any such determination by the 
Administrator is conclusive and binding upon all persons.

The name, address and business telephone number of the Plan's Administrator are:

City of Clermont
685 W. Montrose Street
Clermont, Florida 34711
(352) 241-7380
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Plan Trustee Information and Plan Funding Medium

All money that is contributed to the Plan is held in a trust fund. The Trustee is responsible for the safekeeping of the trust fund and must 
hold and invest Plan assets in a prudent manner and in the best interest of you and your beneficiaries. The trust fund established by the 
Plan's Trustee(s) will be the funding medium used for the accumulation of assets from which benefits will be distributed. While all the Plan 
assets are held in a trust fund, the Administrator separately accounts for each Participant's interest in the Plan.

The Plan's Trustee is:

Voya Institutional Trust Company
One Orange Way
Windsor, Connecticut 06095
(860) 580-2511
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ARTICLE I 

DEFINITIONS 

 

As used in this Plan, the following words and phrases shall have the meanings set forth herein unless a different meaning is clearly 

required by the context: 

 

1.1 "Account" means any separate notational account established and maintained by the Administrator for each Participant under the 

Plan. To the extent applicable, a Participant may have any (or all) of the following notational Accounts: 

 

(a) "Combined Account" means the account representing the Participant's total interest under the Plan resulting from Employer 

contributions. In addition, Forfeitures are part of the Combined Account to the extent they are reallocated. 

 

(b) "Mandatory Contribution Account" means the account established hereunder to which mandatory Employee contributions 

made pursuant to Section 4.8 are allocated, to the extent such contributions are not picked-up by the Employer pursuant to Code 

§414(h). A Participant's Mandatory Contribution Account shall be fully Vested at all times. 

 

(c) "Rollover Account" means the account established hereunder to which amounts transferred from a qualified plan or individual 

retirement account in accordance with Section 4.6 are allocated. 

 

(d) "Transfer Account" means the account established hereunder to which amounts transferred to this Plan from a direct 

plan-to-plan transfer in accordance with Section 4.7 are allocated. 

 

(e) "Voluntary Contribution Account" means the account established hereunder to which after-tax voluntary Employee 

contributions made pursuant to Section 4.9 are allocated.  

 

1.2 "Administrator" means the Employer unless another person or entity has been designated by the Employer pursuant to Section 2.2 

to administer the Plan on behalf of the Employer.  

 

1.3 "Adoption Agreement" means the separate agreement which is executed by the Employer and sets forth the elective provisions of 

this Plan and Trust as specified by the Employer. 

 

1.4 "Affiliated Employer" means any entity required to be aggregated with the Employer pursuant to Code §414. 

 

1.5 "Alternate Payee" means an alternate payee pursuant to a qualified domestic relations order that meets the requirements of 

Code §414(p). 

 

1.6 "Anniversary Date" means the last day of the Plan Year. 

 

1.7 "Annuity Starting Date" means, with respect to any Participant, the first day of the first period for which an amount is paid as an 

annuity, or, in the case of a benefit not payable in the form of an annuity, the first day on which all events have occurred which entitles the 

Participant to such benefit. 

 

1.8 "Beneficiary" means the person (or entity) to whom all or a portion of a deceased Participant's interest in the Plan is payable, 

subject to the restrictions of Sections 6.2 and 6.6. 

 

1.9 "Code" means the Internal Revenue Code of 1986, as it may be amended from time to time. 

 

1.10 "Compensation" means, with respect to any Participant, the amount determined in accordance with the following provisions, 

except as otherwise provided in the Adoption Agreement. 

 

(a) Base definition. One of the following, as elected in the Adoption Agreement: 

 

(1) Information required to be reported under Code §§6041, 6051 and 6052 (Wages, tips and other compensation as reported 

on Form W-2). Compensation means wages, within the meaning of Code §3401(a), and all other payments of compensation to 

an Employee by the Employer (in the course of the Employer's trade or business) for which the Employer is required to furnish 

the Employee a written statement under Code §§6041(d), 6051(a)(3) and 6052. Compensation must be determined without 

regard to any rules under Code §3401(a) that limit the remuneration included in wages based on the nature or location of the 

employment or the services performed (such as the exception for agricultural labor in Code §3401(a)(2)). 

 

(2) Code §3401(a) Wages. Compensation means an Employee's wages within the meaning of Code §3401(a) for the purposes 

of income tax withholding at the source but determined without regard to any rules that limit the remuneration included in 

wages based on the nature or location of the employment or the services performed (such as the exception for agricultural labor 

in Code §3401(a)(2)). 
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(3) 415 safe harbor compensation. Compensation means wages, salaries, for Plan Years beginning after December 31, 2008, 

Military Differential Pay, and fees for professional services and other amounts received (without regard to whether or not an 

amount is paid in cash) for personal services actually rendered in the course of employment with the Employer maintaining the 

Plan to the extent that the amounts are includible in gross income (including, but not limited to, commissions paid 

salespersons, compensation for services on the basis of a percentage of profits, commissions on insurance premiums, tips, 

bonuses, fringe benefits, and reimbursements, or other expense allowances under a nonaccountable plan (as described in 

Regulation §1.62-2(c))), and excluding the following: 

 

(i) Employer contributions to a plan of deferred compensation which are not includible in the Employee's gross 

income for the taxable year in which contributed, or Employer contributions under a simplified employee pension plan to 

the extent such contributions are excludable from the Employee's gross income, or any distributions from a plan of 

deferred compensation; 

 

(ii) Amounts realized from the exercise of a nonqualified stock option, or when restricted stock (or property) held by 

the Employee either becomes freely transferable or is no longer subject to a substantial risk of forfeiture; 

 

(iii) Amounts realized from the sale, exchange or other disposition of stock acquired under a qualified stock option; 

and 

 

(iv) Other amounts which receive special tax benefits, or contributions made by the Employer (whether or not under a 

salary deferral agreement) towards the purchase of an annuity contract described in Code §403(b) (whether or not the 

contributions are actually excludable from the gross income of the Employee). 

 

(b) Paid during "determination period." Compensation shall include only that Compensation which is actually paid to the 

Participant during the "determination period". Except as otherwise provided in this Plan, the "determination period" is the period 

elected by the Employer in the Adoption Agreement. If the Employer makes no election, the "determination period" shall be the 

Plan Year. 

 

(c) Inclusion of deferrals. Notwithstanding the above, unless otherwise elected in the Adoption Agreement, Compensation shall 

include all of the following types of elective contributions and all of the following types of deferred compensation: 

 

(1) Elective contributions that are made by the Employer on behalf of a Participant that are not includible in gross income 

under Code §§125, 132(f)(4), 402(e)(3), 402(h)(1)(B), 402(k) and 403(b). If specified in Appendix A to the Adoption 

Agreement (Special Effective Dates and Other Permitted Elections), amounts under Code §125 shall be deemed to include any 

amounts not available to a Participant in cash in lieu of group health coverage because the Participant is unable to certify that 

he or she has other health coverage. An amount will be treated as an amount under Code §125 pursuant to the preceding 

sentence only if the Employer does not request or collect information regarding the Participant's other health coverage as part 

of the enrollment process for the health plan. 

 

(2) Compensation deferred under an eligible deferred compensation plan within the meaning of Code §457(b).  

 

(3) Employee contributions described in Code §414(h)(2) that are picked-up by the employing unit and thus are treated as 

Employer contributions. 

 

(d) Post-severance compensation – Code §415 Regulations. The Administrator shall adjust Compensation, for Plan Years 

beginning on or after July 1, 2007 (or such other date as the Employer specifies in the Compensation Section of the Adoption 

Agreement), for amounts that would otherwise be included in the definition of Compensation but are paid by the later of 

2 1/2 months after a Participant's severance from employment with the Employer or the end of the Plan Year that includes the date 

of the Participant's severance from employment with the Employer , in accordance with the following, as elected in the 

Compensation Section of the Adoption Agreement. The preceding time period, however, does not apply with respect to payments 

described in Subsections (4) and (5) below. Any other payment of compensation paid after severance of employment that is not 

described in the following types of compensation is not considered Compensation, even if payment is made within the time period 

specified above.  

 

(1) Regular pay. Compensation shall include regular pay after severance of employment (to the extent otherwise included in 

the definition of Compensation) if:  

 

(i) The payment is regular compensation for services during the Participant's regular working hours, or compensation 

for services outside the Participant's regular working hours (such as overtime or shift differential), commissions, bonuses, 

or other similar payments; and 

 

(ii) The payment would have been paid to the Participant prior to a severance from employment if the Participant had 

continued in employment with the Employer. 
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(2) Leave cash-outs. Compensation shall include leave cash-outs if those amounts would have been included in the 

definition of Compensation if they were paid prior to the Participant's severance from employment with the Employer, and the 

amounts are for unused accrued bona fide sick, vacation, or other leave, but only if the Participant would have been able to use 

the leave if employment had continued. 

 

(3) Deferred compensation. Compensation shall include deferred compensation if those amounts would have been included 

in the definition of Compensation if they were paid prior to the Participant's severance from employment with the Employer, 

and the amounts are received pursuant to a nonqualified unfunded deferred compensation plan, but only if the payment would 

have been paid if the Participant had continued in employment with the Employer and only to the extent the payment is 

includible in the Participant's gross income. 

 

(4) Military Differential Pay. Compensation shall include payments to an individual who does not currently perform 

services for the Employer by reason of qualified military service (as that term is used in Code §414(u)(1)) to the extent those 

payments do not exceed the amounts the individual would have received if the individual had continued to perform services for 

the Employer rather than entering qualified military service. 

 

(5) Disability pay. Compensation shall include compensation paid to a Participant who is permanently and totally disabled, 

as defined in Code §22(e)(3), provided, as elected by the Employer in the Compensation Section of the Adoption Agreement, 

salary continuation applies to all Participants who are permanently and totally disabled. 

 

(e) Dollar limitation. Compensation in excess of $200,000 shall be disregarded for all. Such amount shall be adjusted by the 

Commissioner for increases in the cost-of-living in accordance with Code §401(a)(17)(B). The cost-of-living adjustment in effect 

for a calendar year applies to any "determination period" beginning with or within such calendar year. If a "determination period" 

consists of fewer than twelve (12) months, the $200,000 annual Compensation limit will be multiplied by a fraction, the numerator 

of which is the number of months in the "determination period," and the denominator of which is twelve (12). In applying any Plan 

limitation on the amount of matching contributions, where such limits are expressed as a percentage of Compensation, the 

Administrator may apply the Compensation limit under this Section annually, even if the matching contribution formula is applied 

on any time interval which is less than the full Plan Year or the Administrator may pro rate the Compensation limit. 

 

In the case of an "eligible Participant," the dollar limitation under Code §401(a)(17) shall not apply to the extent the amount 

under the Plan would be reduced below the amount which was allowed to be taken into account under the Plan as in effect on July 

1, 1993. For purposes of this provision, an "eligible Participant" is an individual who first became a Participant before the first Plan 

Year beginning after the earlier of (i) the Plan Year in which the Plan was amended to reflect Code §401(a)(17), or (ii) December 

31, 1995. 

 

(f) Non-eligible Employee. If, in the Adoption Agreement, the Employer elects to exclude a class of Employees from the Plan, 

then Compensation for any Employee who becomes eligible or ceases to be eligible to participate during a "determination period" 

shall only include Compensation while the Employee is an Eligible Employee.  

 

(g) Amendment. If, in connection with the adoption of any amendment, the definition of Compensation has been modified, then, 

except as otherwise provided herein, for Plan Years prior to the Plan Year which includes the adoption date of such amendment, 

Compensation means compensation determined pursuant to the terms of the Plan then in effect. 

 

1.11 "Contract" or "Policy" means any life insurance policy, retirement income policy, or annuity contract (group or individual) 

issued by the Insurer. In the event of any conflict between the terms of this Plan and the terms of any contract purchased hereunder, the 

Plan provisions shall control. 

 

1.12 "Custodian" means a person or entity that has custody of all or any portion of the Plan assets. 

 

1.13 "Directed Trustee" means a Trustee who, with respect to the investment of Plan assets, is subject to the direction of the 

Administrator, the Employer, a properly appointed Investment Manager, or Plan Participant. To the extent the Trustee is a Directed 

Trustee, the Trustee does not have any discretionary authority with respect to the investment of Plan assets. In addition, the Trustee is not 

responsible for the propriety of any directed investment made pursuant to this Section and shall not be required to consult or advise the 

Employer regarding the investment quality of any directed investment held under the Plan. 

 

1.14 "Discretionary Trustee" means a Trustee who has the authority and discretion to invest, manage or control any portion of the 

Plan assets. 

 

1.15 "Early Retirement Date" means the date specified in the Adoption Agreement on which a Participant has satisfied the 

requirements specified in the Adoption Agreement (Early Retirement Age). If elected in the Adoption Agreement, a Participant shall 

become fully Vested upon satisfying such requirements if the Participant is still employed at the Early Retirement Age. 

 

A Participant who severs from employment after satisfying any service requirement but before satisfying the age requirement for 

Early Retirement Age and who thereafter reaches the age requirement contained herein shall be entitled to receive benefits under this Plan 
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(other than any accelerated vesting and allocations of Employer contributions) as though the requirements for Early Retirement Age had 

been satisfied. 

 

1.16 "Effective Date" means the date this Plan, including any restatement or amendment of this Plan, is effective. Where the Plan is 

restated or amended, a reference to Effective Date is the effective date of the restatement or amendment, except where the context indicates 

a reference to an earlier Effective Date. If any provision of this Plan is retroactively effective, the provisions of this Plan generally control. 

However, if the provision of this Plan is different from the provision of the Employer's prior plan document and, after the retroactive 

Effective Date of this Plan, the Employer operated in compliance with the provisions of the prior plan, then the provision of such prior plan 

is incorporated into this Plan for purposes of determining whether the Employer operated the Plan in compliance with its terms, provided 

operation in compliance with the terms of the prior plan do not violate any qualification requirements under the Code, Regulations, or other 

IRS guidance. 

 

The Employer may designate special effective dates for individual provisions under the Plan where provided in the Adoption 

Agreement or under Appendix A to the Adoption Agreement (Special Effective Dates and Other Permitted Elections). If one or more 

qualified retirement plans have been merged into this Plan, the provisions of the merging plan(s) will remain in full force and effect until 

the effective date of the plan merger(s). 

 

1.17 "Eligible Employee" means any Eligible Employee as elected in the Adoption Agreement and as provided herein. An individual 

shall not be an Eligible Employee if such individual is not reported on the payroll records of the Employer as a common law employee. In 

particular, it is expressly intended that individuals not treated as common law employees by the Employer on its payroll records and 

out-sourced workers, are not Eligible Employees and are excluded from Plan participation even if a court or administrative agency 

determines that such individuals are common law employees and not independent contractors. Furthermore, Employees of an Affiliated 

Employer will not be treated as Eligible Employees prior to the date the Affiliated Employer adopts the Plan as a Participating Employer. 

 

If, in the Adoption Agreement, the Employer elects to exclude union employees, then Employees whose employment is governed 

by a collective bargaining agreement between the Employer and "employee representatives" under which retirement benefits were the 

subject of good faith bargaining, shall not be eligible to participate in this Plan to the extent of employment covered by such agreement, 

unless the agreement provides for coverage in the Plan (see Section 4.1(d)). For this purpose, the term "employee representatives" does not 

include any organization more than half of whose members are employees who are owners, officers, or executives of the Employer. If a 

Participant performs services both as a collectively bargained Employee and as a non-collectively bargained Employee, then the 

Participant's Hours of Service in each respective category are treated separately. 

 

If, in the Adoption Agreement, the Employer elects to exclude nonresident aliens, then Employees who are nonresident aliens 

(within the meaning of Code §7701(b)(1)(B)) who received no earned income (within the meaning of Code §911(d)(2)) from the Employer 

which constitutes income from sources within the United States (within the meaning of Code §861(a)(3)) shall not be eligible to participate 

in this Plan. In addition, this paragraph shall also apply to exclude from participation in the Plan an Employee who is a nonresident alien 

(within the meaning of Code §7701(b)(1)(B)) but who receives earned income (within the meaning of Code §911(d)(2)) from the Employer 

that constitutes income from sources within the United States (within the meaning of Code §861(a)(3)), if all of the Employee's earned 

income from the Employer from sources within the United States is exempt from United States income tax under an applicable income tax 

convention. The preceding sentence will apply only if all Employees described in the preceding sentence are excluded from the Plan. 

 

If, in the Adoption Agreement, the Employer elects to exclude Part-Time/Temporary/Seasonal Employees, then notwithstanding 

any such exclusion, if any such excluded Employee actually completes or completed a Year of Service, then such Employee will cease to 

be within this particular excluded class.  

 

1.18 "Employee" means any person who is employed by the Employer. The term "Employee" shall also include any person who is an 

employee of an Affiliated Employer and any Leased Employee deemed to be an Employee as provided in Code §414(n) or (o). 

 

1.19 "Employer" means the governmental entity specified in the Adoption Agreement, any successor which shall maintain this Plan and 

any predecessor which has maintained this Plan. In addition, unless the context means otherwise, the term "Employer" shall include any 

Participating Employer which shall adopt this Plan. This plan may only be adopted a state or local governmental entity, or agency thereof, 

including an Indian tribal government, and may not be adopted by any other entity, including a federal government and any agency or 

instrumentality thereof.  

 

1.20 "Fiscal Year" means the Employer's accounting year. 

 

1.21 "Forfeiture" means that portion of a Participant's Account that is not Vested and is disposed of in accordance with the provisions 

of the Plan.  

 

A Forfeiture will occur on the earlier of: 

 

(a) The last day of the Plan Year in which a Participant incurs five (5) consecutive 1-Year Breaks in Service, or 

 

(b) The distribution of the entire Vested portion of the Participant's Account of a Participant who has severed employment with the 

Employer. For purposes of this provision, if the Participant has a Vested benefit of zero, then such Participant shall be deemed to 
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have received a distribution of such Vested benefit as of the year in which the severance of employment occurs. For this purpose, a 

Participant's Vested benefit shall not include: (i) qualified voluntary employee contributions within the meaning of Code 

§72(o)(5)(B), and (ii) the Participant's Rollover Account. 

 

Regardless of the preceding, if a Participant is eligible to share in the allocation of Forfeitures in the year in which the Forfeiture 

would otherwise occur, then the Forfeiture will not occur until the end of the first Plan Year for which the Participant is not eligible to share 

in the allocation of Forfeitures. Furthermore, the term "Forfeiture" shall also include amounts deemed to be Forfeitures pursuant to any 

other provision of this Plan. 

 

1.22 "Former Employee" means an individual who has severed employment with the Employer or an Affiliated Employer. 

 

1.23 "415 Compensation" means, with respect to any Participant, such Participant's (a) Wages, tips and other compensation on Form 

W-2, (b) Code §3401(a) wages or (c) 415 safe harbor compensation as elected in the Adoption Agreement for purposes of Compensation 

(and as defined in Subsections 1.18(a)(1)-3 respectively). 415 Compensation shall be based on the full Limitation Year regardless of when 

participation in the Plan commences. Furthermore, regardless of any election made in the Adoption Agreement, 415 Compensation shall 

include any elective deferral (as defined in Code §§402(e)(3), 402(k) and 402(h)(1)(B)) and any amount which is contributed or deferred 

by the Employer at the election of the Participant and which is not includible in the gross income of the Participant by reason of Code 

§§125, 457, and 132(f)(4). In addition, for years beginning after December 31, 2008 Military Differential Pay is treated as 415 

Compensation. 

 

(a) Deemed 125 compensation. If elected in Appendix A to the Adoption Agreement (Special Effective Dates and Other 

Permitted Elections), amounts under Code §125 shall be deemed to include any amounts not available to a Participant in cash in lieu 

of group health coverage because the Participant is unable to certify that he or she has other health coverage. An amount will be 

treated as an amount under Code §125 pursuant to the preceding sentence only if the Employer does not request or collect 

information regarding the Participant's other health coverage as part of the enrollment process for the health plan. 

 

(b) Post-severance compensation. The Administrator shall adjust 415 Compensation, for Limitation Years beginning on or after 

July 1, 2007, or such earlier date as the Employer specifies in the Compensation Section of the Adoption Agreement, for amounts 

that would otherwise be included in the definition of 415 Compensation but are paid by the later of 2 1/2 months after a Participant's 

severance from employment with the Employer or the end of the Limitation Year that includes the date of the Participant's 

severance from employment with the Employer, in accordance with the following, as elected in the Compensation Section of the 

Adoption Agreement. The preceding time period, however, does not apply with respect to payments described in Subsections (4) 

and (5) below. Any other payment of compensation paid after severance of employment that is not described in the following types 

of compensation is not considered 415 Compensation, even if payment is made within the time period specified above. 

 

(1) Regular pay. 415 Compensation shall include regular pay after severance of employment (to the extent otherwise 

included in the definition of 415 Compensation) if: 

 

(i) The payment is regular compensation for services during the Participant's regular working hours, or compensation 

for services outside the Participant's regular working hours (such as overtime or shift differential), commissions, bonuses, 

or other similar payments; and 

 

(ii) The payment would have been paid to the Participant prior to a severance from employment if the Participant had 

continued in employment with the Employer. 

 

(2) Leave cash-outs. 415 Compensation shall include leave cash-outs if those amounts would have been included in the 

definition of 415 Compensation if they were paid prior to the Participant's severance from employment with the Employer, and 

the amounts are for unused accrued bona fide sick, vacation, or other leave, but only if the Participant would have been able to 

use the leave if employment had continued. 

 

(3) Deferred compensation. 415 Compensation shall include deferred compensation if those amounts would have been 

included in the definition of 415 Compensation if they were paid prior to the Participant's severance from employment with the 

Employer, and the amounts are received pursuant to a nonqualified unfunded deferred compensation plan, but only if the 

payment would have been paid if the Participant had continued in employment with the Employer and only to the extent the 

payment is includible in the Participant's gross income. 

 

(4) Military Differential Pay. 415 Compensation shall include payments to an individual who does not currently perform 

services for the Employer by reason of qualified military service (as that term is used in Code §414(u)(1)) to the extent those 

payments do not exceed the amounts the individual would have received if the individual had continued to perform services for 

the Employer rather than entering qualified military service. 

 

(5) Disability pay. 415 Compensation shall include compensation paid to a Participant who is permanently and totally 

disabled, as defined in Code §22(e)(3), provided, as elected by the Employer in the Compensation Section of the Adoption 

Agreement, salary continuation applies to all Participants who are permanently and totally disabled for a fixed or determinable 
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period, or the Participant was not a highly compensated employee (within the meaning of Code §414(q)) immediately before 

becoming disabled. 

 

(c) Inclusion of certain nonqualified deferred compensation amounts. If this is a PPA restatement and prior to the restatement 

Compensation included all items includible in compensation under Regulation §1.415(c)-2(b) (Regulation §1.415-2(d)(2) under the 

Regulations in effect for Limitation Years beginning prior to July 1, 2007) then 415 Compensation for Limitation Years prior to the 

adoption of this restatement shall include amounts that are includible in the gross income of a Participant under the rules of Code 

§409A or Code §457(f)(1)(A) or because the amounts are constructively received by the Participant. For Plan Years beginning on 

and after the Plan Year in which this restatement is adopted, the Plan does not provide for a definition of 415 Compensation 

including all items in Regulation §1.415(c)-2(b). 

 

(d) Back pay. Back pay, within the meaning of Regulations §1.415(c)-2(g)(8), shall be treated as Compensation for the Limitation 

Year to which the back pay relates to the extent the back pay represents wages and compensation that would otherwise be included 

under this definition. 

 

(e) Dollar limitation. 415 Compensation will be limited to the same dollar limitations set forth in Section 1.10(e) adjusted in such 

manner as permitted under Code §415(d). 

 

(f) Amendment. Except as otherwise provided herein, if, in connection with the adoption of any amendment, the definition of 415 

Compensation has been modified, then for Plan Years prior to the Plan Year which includes the adoption date of such amendment, 

415 Compensation means compensation determined pursuant to the terms of the Plan then in effect. 

 

1.24 "Hour of Service" means (a) each hour for which an Employee is directly or indirectly compensated or entitled to Compensation 

by the Employer for the performance of duties during the applicable computation period (these hours will be credited to the Employee for 

the computation period in which the duties are performed); (b) each hour for which an Employee is directly or indirectly compensated or 

entitled to Compensation by the Employer (irrespective of whether the employment relationship has terminated) for reasons other than 

performance of duties (such as vacation, holidays, sickness, incapacity (including disability), jury duty, lay-off, military duty or leave of 

absence) during the applicable computation period; (c) each hour for which back pay is awarded or agreed to by the Employer without 

regard to mitigation of damages (these hours will be credited to the Employee for the computation period or periods to which the award or 

agreement pertains rather than the computation period in which the award, agreement or payment is made). The same Hours of Service 

shall not be credited both under (a) or (b), as the case may be, and under (c). 

 

Notwithstanding (b) above, (1) no more than 501 Hours of Service will be credited to an Employee on account of any single 

continuous period during which the Employee performs no duties (whether or not such period occurs in a single computation period); 

(2) an hour for which an Employee is directly or indirectly paid, or entitled to payment, on account of a period during which no duties are 

performed is not required to be credited to the Employee if such payment is made or due under a plan maintained solely for the purpose of 

complying with applicable workers' compensation, or unemployment compensation or disability insurance laws; and (3) Hours of Service 

are not required to be credited for a payment which solely reimburses an Employee for medical or medically related expenses incurred by 

the Employee. Furthermore, for purposes of (b) above, a payment shall be deemed to be made by or due from the Employer regardless of 

whether such payment is made by or due from the Employer directly, or indirectly through, among others, a trust fund, or insurer, to which 

the Employer contributes or pays premiums and regardless of whether contributions made or due to the trust fund, insurer, or other entity 

are for the benefit of particular Employees or are on behalf of a group of Employees in the aggregate. 

 

Hours of Service will be credited for employment with all Affiliated Employers and for any individual considered to be a Leased 

Employee pursuant to Code §414(n) or 414(o) and the Regulations thereunder.  

 

Hours of Service will be determined using the actual hours method unless one of the methods below is elected in the Adoption 

Agreement. If the actual hours method is used to determine Hours of Service, an Employee is credited with the actual Hours of 

Service the Employee completes with the Employer or the number of Hours of Service for which the Employee is paid (or entitled 

to payment). 

 

If the days worked method is elected, an Employee will be credited with ten (10) Hours of Service if under the Plan such Employee 

would be credited with at least one (1) Hour of Service during the day.  

 

If the weeks worked method is elected, an Employee will be credited with forty-five (45) Hours of Service if under the Plan such 

Employee would be credited with at least one (1) Hour of Service during the week. 

 

If the semi-monthly payroll periods worked method is elected, an Employee will be credited with ninety-five (95) Hours of 

Service if under the Plan such Employee would be credited with at least one (1) Hour of Service during the semi-monthly payroll 

period. 

 

If the months worked method is elected, an Employee will be credited with one hundred ninety (190) Hours of Service if under the 

Plan such Employee would be credited with at least one (1) Hour of Service during the month. 
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If the bi-weekly payroll periods worked method is elected, an Employee will be credited with ninety (90) Hours of Service if 

under the Plan such Employee would be credited with at least one (1) Hour of Service during the bi-weekly payroll period. 

 

1.25 "Insurer" means any legal reserve insurance company which has issued or shall issue one or more Contracts or Policies under the 

Plan. 

 

1.26 "Investment Manager" means a person or entity which renders investment advice for a fee or other compensation, direct or 

indirect, with respect to any monies or property of the Plan and which is appointed in accordance with Section 2.1(b). 

 

1.27 "Late Retirement Date" means the date of, or the first day of the month or the Anniversary Date coinciding with or next 

following, whichever corresponds to the election in the Adoption Agreement for the Normal Retirement Date, a Participant's actual 

retirement after having reached the Normal Retirement Date. 

 

1.28 "Leased Employee" means any person (other than an Employee of the recipient Employer) who, pursuant to an agreement 

between the recipient Employer and any other person or entity ("leasing organization"), has performed services for the recipient (or for the 

recipient and related persons determined in accordance with Code §414(n)(6)) on a substantially full time basis for a period of at least one 

year, and such services are performed under primary direction or control by the recipient Employer. Contributions or benefits provided a 

Leased Employee by the leasing organization which are attributable to services performed for the recipient Employer shall be treated as 

provided by the recipient Employer. Furthermore, Compensation for a Leased Employee shall only include compensation from the leasing 

organization that is attributable to services performed for the recipient Employer. 

 

A Leased Employee shall not be considered an employee of the recipient Employer if: (a) such employee is covered by a money 

purchase pension plan providing: (1) a non-integrated employer contribution rate of at least ten percent (10%) of compensation, as defined 

in Code §415(c)(3), (2) immediate participation, and (3) full and immediate vesting; and (b) leased employees do not constitute more than 

twenty percent (20%) of the recipient Employer's nonhighly compensated workforce. 

 

1.29 "Limitation Year" means the "determination period" used to determine Compensation. However, the Employer may elect a 

different Limitation Year in Appendix A to the Adoption Agreement (Special Effective Dates and Other Permitted Elections). All qualified 

plans maintained by the Employer must use the same Limitation Year. Furthermore, unless there is a change to a new Limitation Year, the 

Limitation Year will be a twelve (12) consecutive month period. In the case of an initial Limitation Year, the Limitation Year will be the 

twelve (12) consecutive month period ending on the last day of the period specified in the Adoption Agreement. If the Limitation Year is 

amended to a different twelve (12) consecutive month period, the new "Limitation Year" must begin on a date within the "Limitation Year" 

in which the amendment is made. For Limitation Years beginning on and after July 1, 2007, the Limitation Year may only be changed by a 

Plan amendment. Furthermore, if the Plan is terminated effective as of a date other than the last day of the Plan's Limitation Year, then the 

Plan is treated as if the Plan had been amended to change its Limitation Year. 

 

1.30 "Military Differential Pay" means, for any Plan or Limitation Year beginning after June 30, 2007, any differential wage payments 

made to an individual that represents an amount which, when added to the individual's military pay, approximates the amount of 

Compensation that was paid to the individual while working for the Employer. Notwithstanding the preceding sentence, for Compensation 

"determination periods" beginning after December 31, 2008, an individual receiving a differential wage payment, as defined by 

Code §3401(h)(2), is treated as an Employee of the Employer making the payment. 

 

1.31 "Nonelective Contribution" means the Employer's contributions to the Plan.  

 

1.32 "Normal Retirement Age" means the age elected in the Adoption Agreement at which time a Participant's Account shall be 

nonforfeitable (if the Participant is employed by the Employer on or after that date). For money purchase pension plans, if the employer 

enforces a mandatory retirement age, then the Normal Retirement Age is the lesser of that mandatory age or the age specified in the 

Adoption Agreement. 

 

1.33 "Normal Retirement Date" means the date elected in the Adoption Agreement. 

 

1.34 "1-Year Break in Service" means, if the Hour of Service method is used, the applicable computation period that is used to 

determine a Year of Service during which an Employee or Former Employee has not completed more than 500 Hours of Service. However, 

if the Employer selected, in the Service Crediting Method Section of the Adoption Agreement, to define a Year of Service as less than 

1,000 Hours of Service, then the 500 Hours of Service in this definition of 1-Year Break in Service shall be proportionately reduced. 

Further, solely for the purpose of determining whether an Employee has incurred a 1-Year Break in Service, Hours of Service shall be 

recognized for "authorized leaves of absence" and "maternity and paternity leaves of absence." For this purpose, Hours of Service shall be 

credited for the computation period in which the absence from work begins, only if credit therefore is necessary to prevent the Employee 

from incurring a 1-Year Break in Service, or, in any other case, in the immediately following computation period. The Hours of Service 

credited for a "maternity or paternity leave of absence" shall be those which would normally have been credited but for such absence, or, in 

any case in which the Administrator is unable to determine such hours normally credited, eight (8) Hours of Service per day. The total 

Hours of Service required to be credited for a "maternity or paternity leave of absence" shall not exceed the number of Hours of Service 

needed to prevent the Employee from incurring a 1-Year Break in Service. 
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"Authorized leave of absence" means an unpaid, temporary cessation from active employment with the Employer pursuant to an 

established policy, whether occasioned by illness, military service, or any other reason. 

 

A "maternity or paternity leave of absence" means an absence from work for any period by reason of the Employee's pregnancy, 

birth of the Employee's child, placement of a child with the Employee in connection with the adoption of such child, or any absence for the 

purpose of caring for such child for a period immediately following such birth or placement. 

 

If the elapsed time method is elected in the Service Crediting Method Section of the Adoption Agreement, then a "1-Year Break in 

Service" means a twelve (12) consecutive month period beginning on the severance from service date or any anniversary thereof and 

ending on the next succeeding anniversary of such date; provided, however, that the Employee or Former Employee does not perform an 

Hour of Service for the Employer during such twelve (12) consecutive month period. 

 

1.35 "Participant" means any Employee or Former Employee who has satisfied the requirements of Sections 3.1 and 3.2 and entered 

the Plan and is eligible to accrue benefits under the Plan. In addition, the term "Participant" also includes any individual who was a 

Participant (as defined in the preceding sentence) and who must continue to be taken into account under a particular provision of the Plan 

(e.g., because the individual has an Account balance in the Plan). 

 

1.36 "Participant Directed Account" means that portion of a Participant's interest in the Plan with respect to which the Participant has 

directed the investment in accordance with the Participant Direction Procedures. 

 

1.37 "Participant Direction Procedures" means such instructions, guidelines or policies, the terms of which are incorporated herein, as 

shall be established pursuant to Section 4.10 and observed by the Administrator and applied and provided to Participants who have 

Participant Directed Accounts. 

 

1.38 "Participating Employer" means an Employer which, with the consent of the "lead Employer" adopts the Plan pursuant to Section 

10.1 or Article XI. In addition, unless the context means otherwise, the term "Employer" shall include any Participating Employer which 

shall adopt this Plan. 

 

1.39 "Period of Service" means the aggregate of all periods of service commencing with an Employee's first day of employment or 

reemployment with the Employer or an Affiliated Employer and ending on the first day of a Period of Severance, or for benefit accrual 

purposes, ending on the severance from service date. The first day of employment or reemployment is the first day the Employee performs 

an Hour of Service. An Employee who incurs a Period of Severance of twelve (12) months or less will also receive service-spanning credit 

by treating any such period as a Period of Service for purposes of eligibility and vesting (but not benefit accrual). For purposes of benefit 

accrual, a Participant's whole year Periods of Service is equal to the sum of all full and partial periods of service, whether or not such 

service is continuous or contiguous, expressed in the number of whole years represented by such sum. For this purpose, fractional periods 

of a year will be expressed in terms of days.  

 

Periods of Service with any Affiliated Employer shall be recognized. Furthermore, Periods of Service with any predecessor 

employer that maintained this Plan shall be recognized. Periods of Service with any other predecessor employer shall be recognized as 

elected in the Adoption Agreement. 

 

In determining Periods of Service for purposes of vesting under the Plan, Periods of Service will be excluded as elected in the 

Adoption Agreement and as specified in Section 3.5. 

 

In the event the method of crediting service is amended from the Hour of Service method to the elapsed time method, an Employee 

will receive credit for a Period of Service consisting of: 

 

(a) A number of years equal to the number of Years of Service credited to the Employee before the computation period during 

which the amendment occurs; and 

 

(b) The greater of (1) the Periods of Service that would be credited to the Employee under the elapsed time method for service 

during the entire computation period in which the transfer occurs or (2) the service taken into account under the Hour of Service 

method as of the date of the amendment. 

 

In addition, the Employee will receive credit for service subsequent to the amendment commencing on the day after the last day of 

the computation period in which the transfer occurs. 

 

1.40 "Period of Severance" means a continuous period of time during which an Employee is not employed by the Employer. Such 

period begins on the date the Employee retires, quits or is discharged, or if earlier, the twelve (12) month anniversary of the date on which 

the Employee was otherwise first absent from service. 

 

In the case of an individual who is absent from work for "maternity or paternity" reasons, the twelve (12) consecutive month period 

beginning on the first anniversary of the first day of such absence shall not constitute a one year Period of Severance. For purposes of this 

paragraph, an absence from work for "maternity or paternity" reasons means an absence (a) by reason of the pregnancy of the individual, 

(b) by reason of the birth of a child of the individual, (c) by reason of the placement of a child with the individual in connection with the 
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adoption of such child by such individual, or (d) for purposes of caring for such child for a period beginning immediately following such 

birth or placement. 

 

1.41 "Plan" means this instrument (hereinafter referred to as FIS Business Systems LLC Governmental Defined Contribution Plan 

Basic Plan Document #09) and the Adoption Agreement as adopted by the Employer, including all amendments thereto and any appendix 

which is specifically permitted pursuant to the terms of the Plan. 

 

1.42 "Plan Year" means the Plan's accounting year as specified in the Adoption Agreement. Unless there is a Short Plan Year, the Plan 

Year will be a twelve-consecutive month period. 

 

1.43 "Qualified Convertible Hours" means the amount of sick and vacation pay plan hours eligible to be converted into Employer 

contributions. 

 

1.44 "Regulation" means the Income Tax Regulations as promulgated by the Secretary of the Treasury or a delegate of the Secretary of 

the Treasury, and as amended from time to time. 

 

1.45 "Retirement Date" means the date as of which a Participant retires for reasons other than Total and Permanent Disability, 

regardless of whether such retirement occurs on a Participant's Normal Retirement Date, Early Retirement Date or Late Retirement Date 

(see Section 6.1). 

 

1.46 "Short Plan Year" means, if specified in the Adoption Agreement or as the result of an amendment, a Plan Year of less than a 

twelve (12) month period. If there is a Short Plan Year, the following rules shall apply in the administration of this Plan. In determining 

whether an Employee has completed a Year of Service (or Period of Service if the elapsed time method is used) for benefit accrual 

purposes in the Short Plan Year, the number of the Hours of Service (or months of service if the elapsed time method is used) required shall 

be proportionately reduced based on the number of days (or months) in the Short Plan Year.  

 

1.47 "Spouse" means, a spouse as determined under federal tax law. In addition, with respect to benefits or rights not mandated by law, 

Spouse also includes a spouse as elected in Appendix A to the Adoption Agreement (Special Effective Dates and Other Permitted 

Elections). 

 

1.48 "Terminated Participant" means a person who has been a Participant, but whose employment has been terminated with the 

Employer (including an Affiliated Employer) or applicable Participating Employer, other than by death, Total and Permanent Disability or 

retirement. 

 

1.49 "Total and Permanent Disability" means, unless otherwise specified in Appendix A to the Adoption Agreement (Special 

Effective Dates and Other Permitted Elections), the inability to engage in any substantial gainful activity by reason of any medically 

determinable physical or mental impairment that can be expected to result in death or which has lasted or can be expected to last for a 

continuous period of not less than twelve (12) months. The disability of a Participant shall be determined by a licensed physician. However, 

if the condition constitutes total disability under the federal Social Security Acts, the Administrator may rely upon such determination that 

the Participant is Totally and Permanently Disabled for the purposes of this Plan. The determination shall be applied uniformly to all 

Participants. 

 

1.50 "Trustee" means any person or entity that is named in the Adoption Agreement or has otherwise agreed to serve as Trustee, or any 

successors thereto. In addition, unless the context means, or the Plan provides, otherwise, the term "Trustee" shall mean the Insurer if the 

Plan is fully insured. 

 

1.51 "Trust Fund" means, if the Plan is funded with a trust, the assets of the Plan and Trust as the same shall exist from time to time. 

 

1.52 "Valuation Date" means the date or dates specified in the Adoption Agreement. Regardless of any election to the contrary, for 

purposes of the determination and allocation of earnings and losses, the Valuation Date shall include the Anniversary Date and may include 

any other date or dates deemed necessary or appropriate by the Administrator for the valuation of Participants' Accounts during the Plan 

Year, which may include any day that the Trustee (or Insurer), any transfer agent appointed by the Trustee (or Insurer) or the Employer, or 

any stock exchange used by such agent, are open for business. 

 

1.53 "Vested" means the nonforfeitable portion of any Account maintained on behalf of a Participant. 

 

1.54 "Year of Service" means the computation period of twelve (12) consecutive months, herein set forth, and during which an 

Employee has completed at least 1,000 Hours of Service (unless a different number of Hours of Service is specified in the Adoption 

Agreement). 

 

For purposes of eligibility for participation, the initial computation period shall begin with the date on which the Employee first 

performs an Hour of Service (employment commencement date). Unless otherwise elected in the Service Crediting Method Section of the 

Adoption Agreement, the succeeding computation periods shall begin on the anniversary of the Employee's employment commencement 

date. However, unless otherwise elected in the Adoption Agreement, if one (1) Year of Service or less is required as a condition of 

eligibility, then the computation period after the initial computation period shall shift to the current Plan Year which includes the 
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anniversary of the date on which the Employee first performed an Hour of Service, and subsequent computation periods shall be the Plan 

Year. If there is a shift to the Plan Year, an Employee who is credited with the number of Hours of Service to be credited with a Year of 

Service in both the initial eligibility computation period and the first Plan Year which commences prior to the first anniversary of the 

Employee's initial eligibility computation period will be credited with two (2) Years of Service for purposes of eligibility to participate. 

 

If two (2) (or more) Years of Service are required as a condition of eligibility, a Participant will only have completed two (2) (or 

more) Years of Service for eligibility purposes upon completing two (2) or more consecutive Years of Service without an intervening 

1-Year Break in Service. 

 

For vesting purposes, and all other purposes not specifically addressed in this Section, the computation period shall be the period 

elected in the Service Crediting Method Section of the Adoption Agreement. If no election is made in the Service Crediting Method 

Section of the Adoption Agreement, then the computation period shall be the Plan Year. 

 

In determining Years of Service for purposes of vesting under the Plan, Years of Service will be excluded as elected in the 

Adoption Agreement and as specified in Section 3.5. 

 

Years of Service and 1-Year Breaks in Service for eligibility purposes will be measured on the same eligibility computation period. 

Years of Service and 1-Year Breaks in Service for vesting purposes will be measured on the same vesting computation period. 

 

Years of Service with any Affiliated Employer shall be recognized. Furthermore, Years of Service with any predecessor employer 

that maintained this Plan shall be recognized. Years of Service with any other employer shall be recognized as elected in the Adoption 

Agreement. 

 

In the event the method of crediting service is amended from the elapsed time method to the Hour of Service method, an Employee 

will receive credit for Years of Service equal to: 

 

(a) The number of Years of Service equal to the number of 1-year Periods of Service credited to the Employee as of the date of the 

amendment; and 

 

(b) In the computation period which includes the date of the amendment, a number of Hours of Service (using the Hours of 

Service equivalency method, if any, elected in the Adoption Agreement) to any fractional part of a year credited to the Employee 

under this Section as of the date of the amendment. 

 

ARTICLE II 

ADMINISTRATION 

 

2.1 POWERS AND RESPONSIBILITIES OF THE EMPLOYER 

 

(a) Appointment of Trustee (or Insurer) and Administrator. In addition to the general powers and responsibilities otherwise 

provided for in this Plan, the Employer shall be empowered to appoint and remove one or more Trustees (or Insurers) and 

Administrators from time to time as it deems necessary for the proper administration of the Plan to ensure that the Plan is being 

operated for the exclusive benefit of the Participants and their Beneficiaries in accordance with the terms of the Plan and the Code. 

The Employer may appoint counsel, specialists, advisers, agents (including any nonfiduciary agent) and other persons as the 

Employer deems necessary or desirable in connection with the exercise of its fiduciary duties under this Plan. The Employer may 

compensate such agents or advisers from the assets of the Plan as fiduciary expenses (but not including any business (settlor) 

expenses of the Employer), to the extent not paid by the Employer. 

 

(b) Appointment of Investment Manager. The Employer may appoint, at its option, one or more Investment Managers, 

investment advisers, or other agents to provide investment direction to the Trustee (or Insurer) with respect to any or all of the Plan 

assets. Such appointment shall be given by the Employer in writing in a form acceptable to the Trustee (or Insurer) and shall 

specifically identify the Plan assets with respect to which the Investment Manager or other agent shall have the authority to direct 

the investment. 

 

2.2 DESIGNATION OF ADMINISTRATIVE AUTHORITY 

 

The Employer may appoint one or more Administrators. If the Employer does not appoint an Administrator, the Employer will be 

the Administrator. Any person, including, but not limited to, the Employees of the Employer, shall be eligible to serve as an Administrator. 

Any person so appointed shall signify acceptance by filing written acceptance with the Employer. An Administrator may resign by 

delivering a written resignation to the Employer or be removed by the Employer by delivery of written notice of removal, to take effect at a 

date specified therein, or upon delivery to the Administrator if no date is specified. Upon the resignation or removal of an Administrator, 

the Employer may designate in writing a successor to this position. 
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2.3 ALLOCATION AND DELEGATION OF RESPONSIBILITIES 

 

If more than one person is appointed as Administrator, then the responsibilities of each Administrator may be specified by the 

Employer and accepted in writing by each Administrator. If no such delegation is made by the Employer, then the Administrators may 

allocate the responsibilities among themselves, in which event the Administrators shall notify the Employer and the Trustee (or Insurer) in 

writing of such action and specify the responsibilities of each Administrator. The Trustee (or Insurer) thereafter shall accept and rely upon 

any documents executed by the appropriate Administrator until such time as the Employer or the Administrators file with the Trustee (or 

Insurer) a written revocation of such designation. 

 

2.4 POWERS AND DUTIES OF THE ADMINISTRATOR 

 

The primary responsibility of the Administrator is to administer the Plan for the exclusive benefit of the Participants and their 

Beneficiaries, subject to the specific terms of the Plan. The Administrator shall administer the Plan in accordance with its terms and shall 

have the power and discretion to construe the terms of the Plan and determine all questions arising in connection with the administration, 

interpretation, and application of the Plan. Benefits under this Plan will be paid only if the Administrator decides in its discretion that the 

applicant is entitled to them. Any such determination by the Administrator shall be conclusive and binding upon all persons. The 

Administrator may establish procedures, correct any defect, supply any information, or reconcile any inconsistency in such manner and to 

such extent as shall be deemed necessary or advisable to carry out the purpose of the Plan; provided, however, that any procedure, 

discretionary act, interpretation or construction shall be done based upon uniform principles consistently applied and shall be consistent 

with the intent that the Plan continue to be deemed a qualified plan under the terms of Code §401(a). The Administrator shall have all 

powers necessary or appropriate to accomplish its duties under this Plan. 

 

The Administrator shall be charged with the duties of the general administration of the Plan and the powers necessary to carry out 

such duties as set forth under the terms of the Plan, including, but not limited to, the following: 

 

(a) the discretion to determine all questions relating to the eligibility of an Employee to participate or remain a Participant 

hereunder and to receive benefits under the Plan; 

 

(b) the authority to review and settle all claims against the Plan, including claims where the settlement amount cannot be 

calculated or is not calculated in accordance with the Plan's benefit formula. This authority specifically permits the Administrator to 

settle disputed claims for benefits and any other disputed claims made against the Plan; 

 

(c) to compute, certify, and direct agents of the Plan respect to the amount and the kind of benefits to which any Participant shall 

be entitled hereunder; 

 

(d) to authorize and direct the Trustee (or Insurer) with respect to all discretionary or otherwise directed disbursements from the 

Trust Fund; 

 

(e) to maintain all necessary records for the administration of the Plan; 

 

(f) to interpret the provisions of the Plan and to make and publish such rules for regulation of the Plan that are consistent with the 

terms hereof; 

 

(g) to determine the size and type of any Contract to be purchased from any Insurer, and to designate the Insurer from which such 

Contract shall be purchased; 

 

(h) to compute and certify to the Employer and to the Trustee (or Insurer) from time to time the sums of money necessary or 

desirable to be contributed to the Plan; 

 

(i) to consult with the Employer and agents of the Plan regarding the short and long-term liquidity needs of the Plan; 

 

(j) to assist Participants regarding their rights, benefits, or elections available under the Plan; and 

 

(k) to determine the validity of, and take appropriate action with respect to, any "qualified domestic relations order" received by it. 

 

2.5 RECORDS AND REPORTS 

 

The Administrator shall keep a record of all actions taken and shall keep all other books of account, records, and other data that may 

be necessary for proper administration of the Plan and shall be responsible for supplying all information and reports to the Internal Revenue 

Service, Participants, Beneficiaries and others as required by applicable law. 

 

2.6 APPOINTMENT OF ADVISERS 

 

The Administrator may appoint counsel, specialists, advisers, agents (including nonfiduciary agents such as third party 

administrative services providers and recordkeepers) and other persons as the Administrator deems necessary or desirable in connection 
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with the administration of this Plan, including but not limited to agents and advisers to assist with the administration and management of 

the Plan, and thereby to provide, among such other duties as the Administrator may appoint, assistance with maintaining Plan records and 

the providing of investment information to the Plan's investment fiduciaries and, if applicable, to Plan Participants. 

 

2.7 INFORMATION FROM EMPLOYER 

 

The Employer shall supply full and timely information to the Administrator on all pertinent facts as the Administrator may require 

in order to perform its functions hereunder and the Administrator shall advise appropriate agents of the Plan of such of the foregoing facts 

as may be pertinent to the agent's duties to the Plan. The Administrator may rely upon such information as is supplied by the Employer and 

shall have no duty or responsibility to verify such information. 

 

2.8 PAYMENT OF EXPENSES 

 

All reasonable expenses of administration may be paid out of the Plan assets unless paid by the Employer. Such expenses shall 

include any expenses incident to the functioning of the Administrator, or any person or persons retained or appointed by any named 

fiduciary incident to the exercise of their duties under the Plan, including, but not limited to, fees of accountants, counsel, Investment 

Managers, agents (including nonfiduciary agents such as third party administrative services providers and recordkeepers) appointed for the 

purpose of assisting the Administrator or Trustee (or Insurer) in carrying out the instructions of Participants as to the directed investment of 

their Accounts (if permitted) and other specialists and their agents and other costs of administering the Plan. In addition, unless specifically 

prohibited under statute, regulation or other guidance of general applicability, the Administrator may charge to the Account of an 

individual Participant a reasonable charge to offset the cost of making a distribution to the Participant, Beneficiary, or Alternate Payee. If 

liquid assets of the Plan are insufficient to cover the fees of the Trustee (or Insurer) or the Administrator, then Plan assets shall be 

liquidated to the extent necessary for such fees. In the event any part of the Plan assets becomes subject to tax, all taxes incurred will be 

paid from the Plan assets. Until paid, the expenses shall constitute a liability of the Trust Fund. 

 

2.9 MAJORITY ACTIONS 

 

Except where there has been an allocation and delegation of administrative authority pursuant to Section 2.3, if there is more than 

one Administrator, then they shall act by a majority of their number, but may authorize one or more of them to sign all papers on their 

behalf. 

 

2.10 CLAIMS PROCEDURES 

 

Any person who believes that he or she is entitled to a benefit under the Plan shall file with the Administrator a written notice of 

claim for such benefit within 45 days of such right accruing or shall forever waive entitlement to such benefit. Within 120 days after its 

receipt of such written notice of claim, the Administrator shall either grant or deny such claim provided, however, any delay on the part of 

the Administrator is arriving at a decision shall not adversely affect benefits payable under a granted claim. The Administrator may, 

however, implement alternative claims procedures in lieu of those provided in this Plan. The implementation of such procedures shall not 

be considered a Plan amendment that affects an Employer's reliance on this volume submitter plan.  

 

The Administrator and all persons determining or reviewing claims have full discretion to determine benefit claims under the Plan. 

Any interpretation, determination or other action of such persons shall be subject to review only if it is arbitrary or capricious or otherwise 

an abuse of discretion. Any review of a final decision or action of the persons reviewing a claim shall be based only on such evidence 

presented to or considered by such persons at the time they made the decision that is the subject of review. 

 

ARTICLE III 

ELIGIBILITY 

 

3.1 CONDITIONS OF ELIGIBILITY 

 

An Eligible Employee shall be eligible to participate hereunder on the date such Employee has satisfied the conditions of eligibility, 

if any, elected in the Adoption Agreement. 

 

3.2 EFFECTIVE DATE OF PARTICIPATION 

 

(a) General rule. An Eligible Employee who has satisfied the conditions of eligibility pursuant to Section 3.1 shall become a 

Participant effective as of the date elected in the Adoption Agreement. Regardless of any election in the Adoption Agreement to the 

contrary, an Eligible Employee who has satisfied the maximum age (26) and service requirements (one (1) Year (or Period) of 

Service (or more than one (1) year if full and immediate vesting)) and who is otherwise entitled to participate, will become a 

Participant no later than the earlier of (1) six (6) months after such requirements are satisfied, or (2) the first day of the first Plan 

Year after such requirements are satisfied, unless the Employee separates from service before such participation date.  

 

(b) Rehired Employee. If an Eligible Employee is not employed on the date determined pursuant to (a) above, but is reemployed 

before a 1-Year Break in Service has occurred, then such Eligible Employee shall become a Participant on the date of 

reemployment or, if later, the date that the Employee would have otherwise entered the Plan had the Employee not terminated 
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employment. If such Employee incurs a 1-Year Break in Service, then eligibility will be determined under the 1-Year Break in 

Service rules set forth in Section 3.5. 

 

(c) Recognition of predecessor service. Unless specifically provided otherwise in the Adoption Agreement, an Eligible 

Employee who satisfies the Plan's eligibility requirement conditions by reason of recognition of service with a predecessor 

employer will become a Participant as of the day the Plan credits service with a predecessor employer or, if later, the date the 

Employee would have otherwise entered the Plan had the service with the predecessor employer been service with the Employer. 

 

(d) Noneligible to eligible class. If an Employee, who has satisfied the Plan's eligibility requirements and would otherwise have 

become a Participant, shall go from a classification of a noneligible Employee to an Eligible Employee, such Employee shall 

become a Participant on the date such Employee becomes an Eligible Employee or, if later, the date that the Employee would have 

otherwise entered the Plan had the Employee always been an Eligible Employee. 

 

(e) Eligible to noneligible class. If an Employee, who has satisfied the Plan's eligibility requirements and would otherwise 

become a Participant, shall go from a classification of an Eligible Employee to a noneligible class of Employees, such Employee 

shall become a Participant in the Plan on the date such Employee again becomes an Eligible Employee, or, if later, the date that the 

Employee would have otherwise entered the Plan had the Employee always been an Eligible Employee. However, if such Employee 

incurs a 1-Year Break in Service, eligibility will be determined under the 1-Year Break in Service rules set forth in Section 3.5. 

 

3.3 DETERMINATION OF ELIGIBILITY 

 

The Administrator shall determine the eligibility of each Employee for participation in the Plan based upon information furnished 

by the Employer. Such determination shall be conclusive and binding upon all persons, as long as the same is made pursuant to the Plan. 

 

3.4 TERMINATION OF ELIGIBILITY 

 

In the event a Participant shall go from a classification of an Eligible Employee to an ineligible Employee, such Participant shall 

continue to vest in the Plan for each Year of Service (or Period of Service, if the elapsed time method is used) completed while an 

ineligible Employee, until such time as the Participant's Account is forfeited or distributed pursuant to the terms of the Plan. Additionally, 

the Participant's interest in the Plan shall continue to share in the earnings of the Trust Fund in the same manner as Participants. 

 

3.5 REHIRED EMPLOYEES AND 1-YEAR BREAKS IN SERVICE 

 

(a) Rehired Participant/immediate re-entry. If any Former Employee who had been a Participant is reemployed by the 

Employer, then the Employee shall become a Participant as of the reemployment date, unless the Employee is not an Eligible 

Employee, the Employee does not satisfy the eligibility conditions taking into account prior service to the extent such prior service 

is not disregarded pursuant to Section 3.5(d) below. If such prior service is disregarded, then the rehired Eligible Employee shall be 

treated as a new hire.  

 

(b) Rehired Eligible Employee who satisfied eligibility. If any Eligible Employee had satisfied the Plan's eligibility 

requirements but, due to a severance of employment, did not become a Participant, then such Eligible Employee shall become a 

Participant as of the later of (1) the entry date on which he or she would have entered the Plan had there been no severance of 

employment, or (2) the date of his or her re-employment. Notwithstanding the preceding, if the rehired Eligible Employee's prior 

service is disregarded pursuant to Section 3.5(d) below, then the rehired Eligible Employee shall be treated as a new hire. 

 

(c) Rehired Eligible Employee who had not satisfied eligibility. If any Eligible Employee who had not satisfied the Plan's 

eligibility requirements is rehired after severance from employment, then such Eligible Employee shall become a Participant in the 

Plan in accordance with the eligibility requirements set forth in the Adoption Agreement and the Plan. However, in applying any 

shift in an eligibility computation period, the Eligible Employee is not treated as a new hire unless prior service is disregarded in 

accordance with Section 3.5(d) below. 

 

(d) Reemployed after five (5) 1-Year Breaks in Service ("rule of parity" provisions). If the Employer elects in Appendix A to 

the Adoption Agreement (Special Effective Dates and Other Permitted Elections) to apply the "rule of parity" provisions, then if 

any Employee is reemployed after five (5) 1-Year Breaks in Service has occurred, Years of Service (or Periods of Service if the 

elapsed time method is being used) shall include Years of Service (or Periods of Service if the elapsed time method is being used) 

prior to the 5-Year Break in Service subject to the rules set forth below. The Employer may elect in Appendix A to the Adoption 

Agreement (Special Effective Dates and Other Permitted Elections) to make the provisions of this paragraph applicable for 

purposes of eligibility and/or vesting. 

 

(1) In the case of a Former Employee who under the Plan does not have a nonforfeitable right to any interest in the Plan 

resulting from Employer contributions, Years of Service (or Periods of Service) before a period of 1-Year Breaks in Service 

will not be taken into account if the number of consecutive 1-Year Breaks in Service equals or exceeds the greater of (i) 

five (5) or (ii) the aggregate number of pre-break Years of Service (or Periods of Service). Such aggregate number of Years of 

Service (or Periods of Service) will not include any Years of Service (or Periods of Service) disregarded under the preceding 

sentence by reason of prior 1-Year Breaks in Service; 
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(2) A Former Employee who has not had Years of Service (or Periods of Service) before a 1-Year Break in Service 

disregarded pursuant to (1) above, shall participate in the Plan as of the date of reemployment, or if later, as of the date the 

Former Employee would otherwise enter the Plan pursuant to Sections 3.1 and 3.2 taking into account all service not 

disregarded. 

 

(e) Vesting after five (5) 1-Year Breaks in Service. If a Participant incurs five (5) consecutive 1-Year Breaks in Service, the 

Vested portion of such Participant's Account attributable to pre-break service shall not be increased as a result of post-break service. 

In such case, separate accounts will be maintained as follows: 

 

(1) one account for nonforfeitable benefits attributable to pre-break service; and 

 

(2) one account representing the Participant's Employer-derived Account balance in the Plan attributable to post-break 

service. 

 

(f) Waiver of allocation or contribution conditions. If the Employer elects in the Adoption Agreement to waive allocations or 

contributions due to retirement (early or normal retirement), then a Participant shall only be entitled to one such waiver. 

Accordingly, if a Participant retires and allocation or contribution conditions are waived, then the Plan will not waive the allocation 

or contribution conditions if the Participant is rehired and then retires again. 

 

3.6 OMISSION OF ELIGIBLE EMPLOYEE; INCLUSION OF INELIGIBLE EMPLOYEE 

 

If, in any Plan Year, any Employee who should be included as a Participant in the Plan is erroneously omitted and discovery of such 

omission is not made until after a contribution by the Employer for the year has been made and allocated, or any person who should not 

have been included as a Participant in the Plan is erroneously included, then the Employer may take corrective actions consistent with, the 

IRS Employee Plans Compliance Resolution System (i.e., Rev. Proc. 2013-12 or any subsequent guidance). 

 

ARTICLE IV 

CONTRIBUTION AND ALLOCATION 

 

4.1 FORMULA FOR DETERMINING EMPLOYER'S CONTRIBUTION 

 

(a) For a Money Purchase Plan. All contributions made by the Employer will be made in cash. For each Plan Year, the 

Employer will contribute to the Plan the following: 

 

(1) The amount of any mandatory Employee contributions and after-tax voluntary Employee contributions made by 

Participants; plus 

 

(2) On behalf of each Participant eligible to share in allocations, for each year of such Participant's participation in this Plan, 

the Employer will contribute the amount specified in the Adoption Agreement; plus 

 

(3) If elected in the Adoption Agreement, a matching contribution equal to the amount specified in the Adoption Agreement 

of each Participant eligible to share in the allocations of the matching contribution, which amount shall be deemed an 

Employer matching contribution.  

 

(b) For a 401(a) Plan. For each Plan Year, the Employer will (or may with respect to any discretionary contributions) contribute 

to the Plan: 

 

(1) The amount of any mandatory Employee contributions and after-tax voluntary Employee contributions; plus 

 

(2) If elected in the Adoption Agreement, a matching contribution equal to the amount specified in the Adoption Agreement 

of each Participant eligible to share in the allocations of the matching contribution, which amount shall be deemed an 

Employer matching contribution; plus 

 

(3) If elected in the Adoption Agreement, an Employer contribution equal to a specified contribution or a discretionary 

amount determined each year by the Employer. 

 

(c) Frozen Plans. The Employer may designate that the Plan is a frozen Plan at the Contribution Types Section of the Adoption 

Agreement. As a frozen Plan, the Employer will not make any Employer contributions with respect to Compensation earned after 

the date the Plan is frozen. In addition, once a Plan is frozen, no additional Employees shall become Participants. 

 

(d) Union Employees. Regardless of any provision in this Plan to the contrary, Employees whose employment is governed by a 

collective bargaining agreement between the Employer and "employee representatives" under which retirement benefits were the 

subject of good faith bargaining shall be eligible to participate in this Plan to the extent of employment covered by such agreement 

provided the agreement provides for coverage in the Plan. The benefits, including but not limited to, contributions, allocations and 
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vesting, under this Plan shall be those set forth in the collective bargaining agreement, which is hereby incorporated by reference 

and attached as an addendum to the Adoption Agreement. For this purpose, the term "employee representatives" does not include 

any organization more than half of whose members are employees who are owners, officers, or executives of the Employer. If a 

Participant performs services both as a collectively bargained Employee and as a non-collectively bargained Employee, then the 

Participant's Hours of Service and Compensation in each respective category are treated separately for purposes of the Plan. 

 

(d) Social Security Replacement Plan. The Employer may elect under the Adoption Agreement to indicate its intention to 

qualify this Plan as a Social Security Replacement Plan under Code §3121(b)(7)(F). If the Employer makes the election to qualify 

the Plan as a Social Security Replacement Plan, the Plan will allocate a minimum contribution amount (Employer and Employee 

Contributions) of seven and one-half percent (7.5%) of Compensation. The Plan will consider each Participant a member of a 

retirement system that provides benefits comparable to the benefits he or she would have received under Social Security. In the case 

of part-time, seasonal and temporary Employees, the benefit will be nonforfeitable. 

 

4.2 TIME OF PAYMENT OF EMPLOYER'S CONTRIBUTION 

 

Unless otherwise provided by contract or law, the Employer may make its contribution to the Plan for a particular Plan Year at such 

time as the Employer, in its sole discretion, determines. If the Employer makes a contribution for a particular Plan Year after the close of 

that Plan Year, the Employer will designate to the Administrator the Plan Year for which the Employer is making its contribution. 

 

4.3 ALLOCATION OF CONTRIBUTION, FORFEITURES AND EARNINGS 

 

(a) Separate accounting. The Administrator shall establish and maintain an Account in the name of each Participant to which the 

Administrator shall credit as of each Anniversary Date, or other Valuation Date, all amounts allocated to each such Participant as 

set forth herein. 

 

(b) Allocation of contributions. The Employer shall provide the Administrator with all information required by the Administrator 

to make a proper allocation of the Employer's contribution, if any, for each Plan Year. Within a reasonable period of time after the 

date of receipt by the Administrator of such information, the Administrator shall allocate any contributions as follows: 

 

(1) Money Purchase Pension Plan. For a Money Purchase Plan: 

 

(i) The Employer's contribution shall be allocated to each Participant's Account in the manner set forth in Section 4.1 

herein and as specified in the Adoption Agreement. 

 

(ii) Notwithstanding the preceding provisions, a Participant shall only be eligible to share in the allocations of the 

Employer's contribution for the year if the Participant is an Eligible Employee at any time during the year and the 

conditions set forth in the Adoption Agreement are satisfied. 

 

(2) 401(a) Plan. For a 401(a) Plan (which is a profit sharing plan within the meaning of Code §401(a)): 

 

(i) The Employer's contribution shall be allocated to each Participant's Account in accordance with the allocation 

method below that corresponds to the elections in the Adoption Agreement. The Employer shall provide the 

Administrator with all information required by the Administrator to make a proper allocation of the Employer's 

contribution for each Plan Year. Within a reasonable period of time after the date of receipt by the Administrator of such 

information, the allocation shall be made in accordance with the provisions below.  

 

(ii) Notwithstanding the preceding provision, a Participant shall only be eligible to share in the allocations of the 

Employer's contribution for the year if the Participant is an Eligible Employee at any time during the year and the 

conditions set forth in the Adoption Agreement are satisfied. 

 

(c) Gains or losses. Except as otherwise elected in the Adoption Agreement or as provided in Section 4.10 with respect to 

Participant Directed Accounts, as of each Valuation Date, before allocation of any Employer contributions and Forfeitures, any 

earnings or losses (net appreciation or net depreciation) of the Trust Fund (exclusive of assets segregated for distribution) shall be 

allocated in the same proportion that each Participant's nonsegregated accounts bear to the total of all Participants' nonsegregated 

accounts as of such date. Unless otherwise specified in the Adoption Agreement, the nonsegregated account will be reduced by any 

distributions made prior to the Valuation Date.  

 

(d) Contracts. Participants' Accounts shall be debited for any insurance or annuity premiums paid, if any, and credited with any 

dividends or interest received on Contracts. 

 

(e) Forfeitures. Forfeitures must be disposed of no later than the last day of the Plan Year following the Plan Year in which the 

Forfeiture occurs. The Employer must direct the Administrator to use Forfeitures to satisfy any contribution that may be required 

pursuant to Section 6.10 or to pay any Plan expenses. With respect to a Money Purchase Plan, any remaining Forfeitures will be 

disposed of in accordance with the elections in the Adoption Agreement. With respect to all other plans, the Employer must direct 



Governmental Defined Contribution Volume Submitter Plan 

 

 

© 2014 FIS Business Systems LLC or its suppliers  

16 

the Administrator to use any remaining Forfeitures in accordance with any combination of the following methods, including a 

different method based on the source of such Forfeitures. Forfeitures may be: 

 

(1) Added to any Employer discretionary contribution and allocated in the same manner 

 

(2) Used to reduce any Employer contribution  

 

(3) Added to any Employer matching contribution and allocated as an additional matching contribution 

 

(4) Allocated to all Participants in the same proportion that each Participant's Compensation for the Plan Year bears to the 

Compensation of all Participants for such year 

 

If Forfeitures are allocated to Participants (rather than used to reduce Employer contributions) then the Employer must also direct 

the Administrator as to which Participants are eligible to share in such allocation. The maximum allocation conditions the Employer 

may require are that Participants complete one (1) Year of Service (or Period of Service) and be employed on the last day of the 

Plan Year in order to share in the allocation of Forfeitures for such Plan Year.  

 

(f) Delay in processing transactions. Notwithstanding anything in this Section to the contrary, all information necessary to 

properly reflect a given transaction may not be available until after the date specified herein for processing such transaction, in 

which case the transaction will be reflected when such information is received and processed. Subject to express limits that may be 

imposed under the Code, the processing of any contribution, distribution or other transaction may be delayed for any legitimate 

business reason (including, but not limited to, failure of systems or computer programs, failure of the means of the transmission of 

data, force majeure, the failure of a service provider to timely receive values or prices, and correction for errors or omissions or the 

errors or omissions of any service provider). The processing date of a transaction will be binding for all purposes of the Plan. 

 

4.4 MAXIMUM ANNUAL ADDITIONS 

 

(a) Calculation of "annual additions." 

 

(1) If a Participant does not participate in, and has never participated in another qualified plan maintained by the "employer," 

or a welfare benefit fund (as defined in Code §419(e)) maintained by the "employer," or an individual medical benefit account 

(as defined in Code §415(l)(2)) maintained by the "employer," or a simplified employee pension (as defined in Code §408(k)) 

maintained by the "employer" which provides "annual additions," the amount of "annual additions" which may be credited to 

the Participant's Accounts for any Limitation Year shall not exceed the lesser of the "maximum permissible amount" or any 

other limitation contained in this Plan. If the "employer" contribution that would otherwise be contributed or allocated to the 

Participant's Accounts would cause the "annual additions" for the Limitation Year to exceed the "maximum permissible 

amount," the amount contributed or allocated will be reduced so that the "annual additions" for the Limitation Year will equal 

the "maximum permissible amount," and any amount in excess of the "maximum permissible amount" which would have been 

allocated to such Participant may be allocated to other Participants. 

 

(2) Prior to determining the Participant's actual 415 Compensation for the Limitation Year, the "employer" may determine the 

"maximum permissible amount" for a Participant on the basis of a reasonable estimation of the Participant's 415 Compensation 

for the Limitation Year, uniformly determined for all Participants similarly situated. 

 

(3) As soon as is administratively feasible after the end of the Limitation Year the "maximum permissible amount" for such 

Limitation Year shall be determined on the basis of the Participant's actual 415 Compensation for such Limitation Year. 

 

(b) "Annual additions" if a Participant is in more than one plan.  

 

(1) Except as provided in Subsection (c) below, this Subsection applies if, in addition to this Plan, a Participant is covered 

under another "employer" maintained qualified defined contribution plan, welfare benefit fund (as defined in Code §419(e)), 

individual medical benefit account (as defined in Code §415(l)(2)), or simplified employee pension (as defined in Code 

§408(k)), which provides "annual additions," during any Limitation Year. The "annual additions" which may be credited to a 

Participant's Accounts under this Plan for any such Limitation Year shall not exceed the "maximum permissible amount" 

reduced by the "annual additions" credited to a Participant's Accounts under the other plans and welfare benefit funds, 

individual medical benefit accounts, and simplified employee pensions for the same Limitation Year. If the "annual additions" 

with respect to the Participant under other defined contribution plans and welfare benefit funds maintained by the "employer" 

are less than the "maximum permissible amount" and the "employer" contribution that would otherwise be contributed or 

allocated to the Participant's Accounts under this Plan would cause the "annual additions" for the Limitation Year to exceed 

this limitation, the amount contributed or allocated will be reduced so that the "annual additions" under all such plans and 

welfare benefit funds for the Limitation Year will equal the "maximum permissible amount," and any amount in excess of the 

"maximum permissible amount" which would have been allocated to such Participant may be allocated to other Participants. If 

the "annual additions" with respect to the Participant under such other defined contribution plans, welfare benefit funds, 

individual medical benefit accounts and simplified employee pensions in the aggregate are equal to or greater than the 
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"maximum permissible amount," no amount will be contributed or allocated to the Participant's Account under this Plan for the 

Limitation Year. 

 

(2) Prior to determining the Participant's actual 415 Compensation for the Limitation Year, the "employer" may determine the 

"maximum permissible amount" for a Participant on the basis of a reasonable estimation of the Participant's 415 Compensation 

for the Limitation Year, uniformly determined for all Participants similarly situated. 

 

(3) As soon as is administratively feasible after the end of the Limitation Year, the "maximum permissible amount" for the 

Limitation Year will be determined on the basis of the Participant's actual 415 Compensation for the Limitation Year. 

 

(4) If, pursuant to Section 4.4(b)(2), a Participant's "annual additions" under this Plan and such other plans would result in an 

"excess amount" for a Limitation Year, the "excess amount" will be deemed to consist of the "annual additions" last allocated, 

except that "annual additions" attributable to a simplified employee pension will be deemed to have been allocated first, 

followed by "annual additions" to a welfare benefit fund or individual medical benefit account, and then by "annual additions" 

to a plan subject to Code §412, regardless of the actual allocation date. 

 

(5) If an "excess amount" was allocated to a Participant on an allocation date of this Plan which coincides with an allocation 

date of another plan, the "excess amount" attributed to this Plan will be the product of: 

 

(i) the total "excess amount" allocated as of such date, times 

 

(ii) the ratio of (A) the "annual additions" allocated to the Participant for the Limitation Year as of such date under 

this Plan to (B) the total "annual additions" allocated to the Participant for the Limitation Year as of such date under this 

and all the other qualified defined contribution plans. 

 

(c) Coverage under another plan. If the Participant is covered under another qualified defined contribution plan maintained by 

the "employer," "annual additions" which may be credited to the Participant's Accounts under this Plan for any Limitation Year will 

be limited in accordance with Section 4.4(b), unless the "employer" provides other limitations in Appendix A to the Adoption 

Agreement (Special Effective Dates and Other Permitted Elections). 

 

(d) Time when "annual additions" credited. An "annual addition" is credited to the Account of a Participant for a particular 

Limitation Year if it as allocated to the Participant's Account under the Plan as of any date within that Limitation Year. However, an 

amount is not deemed allocated as of any date within a Limitation Year if such allocation is dependent upon participation in the 

Plan as of any date subsequent to such date.  

 

For purposes of this subparagraph, "employer" contributions are treated as credited to a Participant's Account for a particular 

Limitation Year only if the contributions are actually made to the Plan no later than the 15th day of the tenth calendar month 

following the end of the calendar year or Fiscal Year (as applicable, depending on the basis on which the Employer keeps its books) 

with or within which the particular Limitation Year ends. 

 

(e) Definitions. For purposes of this Section, the following terms shall be defined as follows: 

 

(1) "Annual additions" means the sum credited to a Participant's Accounts for any Limitation Year of (a) "employer" 

contributions, (b) Employee contributions (except as provided below), (c) Forfeitures, (d) amounts allocated to an individual 

medical benefit account, as defined in Code §415(l)(2), which is part of a pension or annuity plan maintained by the 

"employer," (e) amounts derived from contributions paid or accrued which are attributable to post-retirement medical benefits 

allocated to the separate account of a key employee (as defined in Code §419A(d)(3)) under a welfare benefit fund (as defined 

in Code §419(e)) maintained by the "employer" and (f) allocations under a simplified employee pension. Except, however, the 

Compensation percentage limitation referred to in paragraph (e)(5)(ii) below shall not apply to: (1) any contribution for 

medical benefits (within the meaning of Code §419A(f)(2)) after separation from service which is otherwise treated as an 

"annual addition," or (2) any amount otherwise treated as an "annual addition" under Code §415(l)(1). 

 

(i) Restorative payments. "Annual additions" for purposes of Code §415 and this Section shall not include 

restorative payments. A restorative payment is a payment made to restore losses to a Plan resulting from actions by a 

fiduciary for which there is reasonable risk of liability for breach of a fiduciary duty under applicable federal or state law, 

where Participants who are similarly situated are treated similarly with respect to the payments. Generally, payments are 

restorative payments only if the payments are made in order to restore some or all of the Plan's losses due to an action (or 

a failure to act) that creates a reasonable risk of liability for such a breach of fiduciary duty (other than a breach of 

fiduciary duty arising from failure to remit contributions to the Plan). Payments made to the Plan to make up for losses 

due merely to market fluctuations and other payments that are not made on account of a reasonable risk of liability for 

breach of a fiduciary duty are not restorative payments and generally constitute contributions that are considered "annual 

additions."  

 

(ii) Other amounts. "Annual additions" for purposes of Code §415 and this Section shall not include: (A) The direct 

transfer of a benefit or employee contributions from a qualified plan to this Plan; (B) Rollover contributions (as described 
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in Code §§401(a)(31), 402(c)(1), 403(a)(4), 403(b)(8), 408(d)(3), and 457(e)(16)); (C) Repayments of loans made to a 

Participant from the Plan; and (D) Repayments of amounts described in Code §411(a)(7)(B) (in accordance with 

Code §411(a)(7)(C)) and Code §411(a)(3)(D) or repayment of contributions to a governmental plan (as defined in 

Code §414(d)) as described in Code §415(k)(3), as well as Employer restorations of benefits that are required pursuant to 

such repayments. 

 

(2) "Defined contribution dollar limitation" means $40,000 as adjusted under Code §415(d). 

 

(3) "Employer" means, for purposes of this Section, the Employer that adopts this Plan and all Affiliated Employers. 

 

(4) "Excess amount" means the excess of the Participant's "annual additions" for the Limitation Year over the "maximum 

permissible amount." 

 

(5) "Maximum permissible amount" means, except to the extent permitted under this Plan and Code §414(v), the 

maximum "annual addition" that may be contributed or allocated to a Participant's Accounts under the Plan for any Limitation 

Year, which shall not exceed the lesser of: 

 

(i) the "defined contribution dollar limitation," or 

 

(ii) one hundred percent (100%) of the Participant's 415 Compensation for the Limitation Year. 

 

The 415 Compensation Limitation referred to in (ii) shall not apply to any contribution for medical benefits after 

separation from service (within the meaning of Code §§401(h) or 419A(f)(2)) which is otherwise treated as an "annual 

addition." 

 

If a short Limitation Year is created because of an amendment changing the Limitation Year to a different twelve (12) 

consecutive month period, the "maximum permissible amount" will not exceed the "defined contribution dollar limitation" 

multiplied by a fraction, the numerator of which is the number of months in the short Limitation Year and the denominator of 

which is twelve (12). 

 

(f) Special rules. 

 

(1) Aggregation of plans. For purposes of applying the limitations of Code §415, all defined contribution plans (without 

regard to whether a plan has been terminated) ever maintained by the "employer" (or a "predecessor employer") under which 

the Participant receives "annual additions" are treated as one defined contribution plan. For purposes of this Section: 

 

(i) A former "employer" is a "predecessor employer" with respect to a participant in a plan maintained by an 

"employer" if the "employer" maintains a plan under which the participant had accrued a benefit while performing 

services for the former "employer", but only if that benefit is provided under the plan maintained by the "employer". For 

this purpose, the "formerly affiliated plan" rules in Regulation §1.415(f)-1(b)(2) apply as if the "employer" and 

"predecessor employer" constituted a single employer under the rules described in Regulation §1.415(a)-1(f)(1) and (2) 

immediately prior to the "cessation of affiliation" (and as if they constituted two, unrelated employers under the rules 

described in Regulation §1.415(a)-1(f)(1) and (2) immediately after the "cessation of affiliation") and "cessation of 

affiliation" was the event that gives rise to the "predecessor employer" relationship, such as a transfer of benefits or plan 

sponsorship. 

 

(ii) With respect to an "employer" of a Participant, a former entity that antedates the "employer" is a "predecessor 

employer" with respect to the Participant if, under the facts and circumstances, the "employer" constitutes a continuation 

of all or a portion of the trade or business of the former entity.  

 

(2) Break-up of an affiliated employer or an affiliated service group. For purposes of aggregating plans for Code §415, a 

"formerly affiliated plan" of an "employer" is taken into account for purposes of applying the Code §415 limitations to the 

"employer," but the "formerly affiliated plan" is treated as if it had terminated immediately prior to the "cessation of 

affiliation." For purposes of this paragraph, a "formerly affiliated plan" of an "employer" is a plan that, immediately prior to 

the "cessation of affiliation," was actually maintained by one or more of the entities that constitute the "employer" (as 

determined under the employer affiliation rules described in Regulation §1.415(a)-1(f)(1) and (2)), and immediately after the 

"cessation of affiliation," is not actually maintained by any of the entities that constitute the "employer" (as determined under 

the employer affiliation rules described in Regulation §1.415(a)-1(f)(1) and (2)). For purposes of this paragraph, a "cessation 

of affiliation" means the event that causes an entity to no longer be aggregated with one or more other entities as a single 

"employer" under the employer affiliation rules described in Regulation §1.415(a)-1(f)(1) and (2) (such as the sale of a 

subsidiary outside a controlled group), or that causes a plan to not actually be maintained by any of the entities that constitute 

the "employer" under the employer affiliation rules of Regulation §1.415(a)-1(f)(1) and (2) (such as a transfer of plan 

sponsorship outside of a controlled group). 

 



Governmental Defined Contribution Volume Submitter Plan 

 

 

© 2014 FIS Business Systems LLC or its suppliers  

19 

(3) Mid-year aggregation. Two or more defined contribution plans that are not required to be aggregated pursuant to Code 

§415(f) and the Regulations thereunder as of the first day of a Limitation Year do not fail to satisfy the requirements of Code 

§415 with respect to a Participant for the Limitation Year merely because they are aggregated later in that Limitation Year, 

provided that no "annual additions" are credited to the Participant's Account after the date on which the plans are required to be 

aggregated. 

 

4.5 ADJUSTMENT FOR EXCESS ANNUAL ADDITIONS 

 

Notwithstanding any provision of the Plan to the contrary, if the "annual additions" (as defined in Section 4.4) are exceeded for any 

Participant, then the Plan may only correct such excess in accordance with the Employee Plans Compliance Resolution System (EPCRS) as 

set forth in Revenue Procedure 2013-12 or any superseding guidance. 

 

4.6 ROLLOVERS 

 

(a) Acceptance of "rollovers" into the Plan. If elected in the Adoption Agreement and with the consent of the Administrator, the 

Plan may accept a "rollover," provided the "rollover" will not jeopardize the tax-exempt status of the Plan or create adverse tax 

consequences for the Employer. The amounts rolled over shall be separately accounted for in a "Participant's Rollover Account." A 

Participant's Rollover Account shall be fully Vested at all times and shall not be subject to Forfeiture for any reason. For purposes 

of this Section, the term Participant shall include any Eligible Employee who is not yet a Participant, if, pursuant to the Adoption 

Agreement, "rollovers" are permitted to be accepted from Eligible Employees. In addition, for purposes of this Section the term 

Participant shall also include Former Employees if the Employer and Administrator consent to accept "rollovers" of distributions 

made to Former Employees from any plan of the Employer. 

 

(b) Treatment of "rollovers" under the Plan. Amounts in a Participant's Rollover Account shall be held by the Trustee (or 

Insurer) pursuant to the provisions of this Plan and may not be withdrawn by, or distributed to the Participant, in whole or in part, 

except as elected in the Adoption Agreement and Subsection (c) below. The Trustee (or Insurer) shall have no duty or responsibility 

to inquire as to the propriety of the amount, value or type of assets transferred, nor to conduct any due diligence with respect to such 

assets; provided, however, that such assets are otherwise eligible to be held by the Trustee (or Insurer) under the terms of this Plan. 

 

(c) Distribution of "rollovers." At such time as the conditions set forth in the Adoption Agreement have been satisfied, the 

Administrator, at the election of the Participant, shall direct the distribution of up to the entire amount credited to the Rollover 

Account maintained on behalf of such Participant. Any distribution of amounts held in a Participant's Rollover Account shall be 

made in a manner which is consistent with and satisfies the provisions of Sections 6.5 and 6.6. Furthermore, unless otherwise 

elected in the Adoption Agreement, such amounts shall be considered to be part of a Participant's benefit in determining whether an 

involuntary cash-out of benefits may be made without Participant consent. 

 

(d) "Rollovers" maintained in a separate account. The Administrator may direct that "rollovers" made after a Valuation Date 

be segregated into a separate account for each Participant until such time as the allocations pursuant to this Plan have been made, at 

which time they may remain segregated, invested as part of the general Trust Fund or, if elected in the Adoption Agreement, 

directed by the Participant. 

 

(e) Limits on accepting "rollovers." Prior to accepting any "rollovers" to which this Section applies, the Administrator may 

require the Employee to establish (by providing opinion of counsel or otherwise) that the amounts to be rolled over to this Plan meet 

the requirements of this Section. The Employer may instruct the Administrator, operationally, to limit the source of "rollover" 

contributions that may be accepted by the Plan. 

 

(f) Definitions. For purposes of this Section, the following definitions shall apply:  

 

(1) A "rollover" means: (i) amounts transferred to this Plan directly from another "eligible retirement plan;" (ii) distributions 

received by an Employee from other "eligible retirement plans" which are eligible for tax-free rollover to an "eligible 

retirement plan" and which are transferred by the Employee to this Plan within sixty (60) days following receipt thereof; and 

(iii) any other amounts which are eligible to be rolled over to this Plan pursuant to the Code or any other federally enacted 

legislation. 

 

(2) An "eligible retirement plan" means an individual retirement account described in Code §408(a), an individual retirement 

annuity described in Code §408(b) (other than an endowment contract), a qualified trust (an employees' trust described in 

Code §401(a) which is exempt from tax under Code §501(a)), an annuity plan described in Code §403(a), an eligible deferred 

compensation plan described in Code §457(b) which is maintained by an eligible employer described in Code §457(e)(1)(A), 

and an annuity contract described in Code §403(b). 

 

4.7 PLAN-TO-PLAN TRANSFERS FROM QUALIFIED PLANS 

 

(a) Transfers into this Plan. With the consent of the Administrator, amounts may be transferred (within the meaning of 

Code §414(l)) to this Plan from other tax qualified plans under Code §401(a), provided the plan from which such funds are 

transferred permits the transfer to be made and the transfer will not jeopardize the tax-exempt status of the Plan or Trust or create 
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adverse tax consequences for the Employer. Prior to accepting any transfers to which this Section applies, the Administrator may 

require an opinion of counsel that the amounts to be transferred meet the requirements of this Section. The amounts transferred shall 

be set up in a separate account herein referred to as a "Participant's Transfer Account." Furthermore, for vesting purposes, the 

Participant's Transfer Account shall be treated as a separate "Participant's Account." 

 

(b) Accounting of transfers. Amounts in a Participant's Transfer Account shall be held by the Trustee (or Insurer) pursuant to the 

provisions of this Plan and may not be withdrawn by, or distributed to the Participant, in whole or in part, except as elected in the 

Adoption Agreement and Subsection (d) below, provided the restrictions of Subsection (c) below and Section 6.16 are satisfied. The 

Trustee (or Insurer) shall have no duty or responsibility to inquire as to the propriety of the amount, value or type of assets 

transferred, nor to conduct any due diligence with respect to such assets; provided, however, that such assets are otherwise eligible 

to be held by the Trustee (or Insurer) under the terms of this Plan. Notwithstanding anything in this Section to the contrary, 

transferred amounts are not required to be separately accounted for and may be combined with the corresponding Account 

maintained in this Plan provided all rights, benefits and features and other attributes are identical with respect to each account, or 

are identical after the combination. 

 

(c) Distribution of plan–to-plan transfer amounts. At Normal Retirement Date, or such other date when the Participant or the 

Participant's Beneficiary shall be entitled to receive benefits, the Participant's Transfer Account shall be used to provide additional 

benefits to the Participant or the Participant's Beneficiary. Any distribution of amounts held in a Participant's Transfer Account shall 

be made in a manner which is consistent with and satisfies the provisions of Sections 6.5 and 6.6. Furthermore, such amounts shall 

be considered to be part of a Participant's benefit in determining whether an involuntary cash-out of benefits may be made without 

Participant consent. 

 

(d) Segregation. The Administrator may direct that Employee transfers made after a Valuation Date be segregated into a separate 

account for each Participant until such time as the allocations pursuant to this Plan have been made, at which time they may remain 

segregated, invested as part of the general Trust Fund or, if elected in the Adoption Agreement, directed by the Participant. 

 

4.8 MANDATORY EMPLOYEE CONTRIBUTIONS 

 

(a) Mandatory Employee contributions. An Employer may elect in the Adoption Agreement to provide for mandatory 

Employee contribution. If the Employer elects to provide for such contributions, each Participant, as a condition of employment, 

will make a mandatory Employee contribution in the amount elected in the Adoption Agreement. Alternatively, the Employer may 

elect to provide a range of mandatory Employee contribution percentages from which the Participant may choose to contribute. 

Under this option, the Employee, as a condition of employment, must make an irrevocable election to contribute a percentage of his 

or her Compensation no later than his or her effective date of participation. During the period of the Participant's participation in the 

Plan, the Participant may not revoke the election and receive cash in lieu of the contribution, nor may the Participant change the 

amount of the mandatory Employee contribution. Amounts attributable to mandatory Employee contributions shall be fully Vested.  

 

(b) Employer pick-up contribution. If elected in the Adoption Agreement, the Employer will "pick-up" the mandatory Employee 

contribution and will pay the mandatory Employee contribution to the Plan as an Employer contribution. This provision is effective 

only after the Employer provides for the treatment of the Employee contributions as described in this paragraph, through a person 

authorized to take such action, and evidenced in writing by minutes of a meeting, resolution, ordinance, or other formal action by 

the Employer, which will effectuate the "pick-up" provision. Furthermore, as of the date of the "pick-up," Participants are not 

permitted to opt-out of the "pick-up" or to receive the mandatory Employee contributions directly instead of having them paid to the 

Plan. Mandatory Employee contributions that are "picked-up" by the Employer are excludible from the Employee's gross income. 

 

4.9 AFTER-TAX VOLUNTARY EMPLOYEE CONTRIBUTIONS 

 

(a) After-tax voluntary Employee contributions. If elected in the Adoption Agreement, each Participant may, in accordance 

with procedures established by the Administrator, elect to make after-tax voluntary Employee contributions to this Plan. Such 

contributions must generally be paid to the Trustee (or Insurer) within a reasonable period of time after being received by the 

Employer. An after-tax voluntary Employee contribution is any contribution made to the Plan by or on behalf of a Participant that is 

included in the Participant's gross income in the year in which made and that is separately accounted for under the Plan. 

 

(b) Full vesting. The balance in each Participant's Voluntary Contribution Account shall be fully Vested at all times and shall not 

be subject to Forfeiture for any reason. 

 

(c) Distribution at any time. A Participant may elect at any time to withdraw after-tax voluntary Employee contributions from 

such Participant's Voluntary Contribution Account and the actual earnings thereon in a manner which is consistent with and 

satisfies the provisions of Section 6.5. If the Administrator maintains sub-accounts with respect to after-tax voluntary Employee 

contributions (and earnings thereon) which were made on or before a specified date, a Participant shall be permitted to designate 

which sub-account shall be the source for the withdrawal. Forfeitures of Employer contributions shall not occur solely as a result of 

an Employee's withdrawal of after-tax voluntary Employee contributions. 

 

In the event a Participant has received a hardship distribution under the safe harbor hardship provisions of the Code §401(k) 

Regulations from any plan maintained by the Employer, then the Participant shall be barred from making any after-tax voluntary 
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Employee contributions for a period of six (6) months after receipt of the hardship distribution. Any prior elections to make 

after-tax voluntary Employee contributions will become void upon the receipt of the hardship distribution that triggers the 

suspension period of this paragraph.  

 

(d) Used to provide benefits. At Normal Retirement Date, or such other date when the Participant or the Participant's Beneficiary 

is entitled to receive benefits, the Participant's Voluntary Contribution Account shall be used to provide additional benefits to the 

Participant or the Participant's Beneficiary. 

 

4.10 PARTICIPANT DIRECTED INVESTMENTS 

 

(a) Directed investment options allowed. If permitted under Participant Direction Procedures, all Participants may direct the 

Trustee (or Insurer) as to the investment of all or a portion of their individual Account balances as set forth in such procedures. 

Participants may direct the Trustee (or Insurer), in writing (or in such other form which is acceptable to the Trustee (or Insurer)), to 

invest their accounts in specific assets, specific funds or other investments permitted under the Plan and the Participant Direction 

Procedures. That portion of the Account of any Participant that is subject to investment direction of such Participant will be 

considered a Participant Directed Account. 

 

(b) Establishment of Participant Direction Procedures. The Administrator will establish Participant Direction Procedures, to be 

applied in a uniform manner, setting forth the permissible investment options under this Section, how often changes between 

investments may be made, and any other limitations and provisions that the Administrator may impose on a Participant's right to 

direct investments. 

 

(c) Administrative discretion. The Administrator may, in its discretion, include or exclude by amendment or other action from 

the Participant Direction Procedures such instructions, guidelines or policies as it deems necessary or appropriate to ensure proper 

administration of the Plan, and may interpret the same accordingly. 

 

(d) Allocation of gains or losses. As of each Valuation Date, all Participant Directed Accounts shall be charged or credited with 

the net earnings, gains, losses and expenses as well as any appreciation or depreciation in the market value using publicly listed fair 

market values when available or appropriate as follows: 

 

(1) to the extent the assets in a Participant Directed Account are accounted for as pooled assets or investments, the allocation 

of earnings, gains and losses of each Participant's Account shall be based upon the total amount of funds so invested in a 

manner proportionate to the Participant's share of such pooled investment; and 

 

(2) to the extent the assets in a Participant Directed Account are accounted for as segregated assets, the allocation of earnings, 

gains on and losses from such assets shall be made on a separate and distinct basis. 

 

(e) Plan will follow investment directions. Investment directions will be processed as soon as administratively practicable after 

proper investment directions are received from the Participant. No guarantee is made by the Plan, Employer, Administrator or 

Trustee (or Insurer) that investment directions will be processed on a daily basis, and no guarantee is made in any respect regarding 

the processing time of an investment direction. Notwithstanding any other provision of the Plan, the Employer, Administrator or 

Discretionary Trustee (or Insurer) reserves the right to not value an investment option on any given Valuation Date for any reason 

deemed appropriate by the Employer, Administrator or Discretionary Trustee (or Insurer). Furthermore, the processing of any 

investment transaction may be delayed for any legitimate business reason (including, but not limited to, failure of systems or 

computer programs, failure of the means of the transmission of data, the failure of a service provider to timely receive values or 

prices, and correction for errors or omissions or the errors or omissions of any service provider) or force majeure. The processing 

date of a transaction will be binding for all purposes of the Plan and considered the applicable Valuation Date for an investment 

transaction. 

 

(f) Other documents required by directed investments. Any information regarding investments available under the Plan, to the 

extent not required to be described in the Participant Direction Procedures, may be provided to Participants in one or more 

documents (or in any other form, including, but not limited to, electronic media) which are separate from the Participant Direction 

Procedures and are not thereby incorporated by reference into this Plan. 

 

4.11 QUALIFIED MILITARY SERVICE 

 

(a) USERRA. Notwithstanding any provisions of this Plan to the contrary, contributions, benefits and service credit with respect 

to qualified military service will be provided in accordance with Code §414(u). Furthermore, loan repayments may be suspended 

under this Plan as permitted under Code §414(u)(4). 

 

(b) Benefit accrual. If the Employer elects in the Adoption Agreement to apply this Subsection, then effective as of the date 

specified in the Adoption Agreement but no earlier than the first day of the 2007 Plan Year, for benefit accrual purposes, the Plan 

treats an individual who becomes Totally and Permanently disabled while performing "qualified military service" (as defined in 

Code §414(u)) with respect to the Employer as if the individual had resumed employment in accordance with the individual's 

reemployment rights under Uniformed Services Employment and Reemployment Rights Act of 1994, as amended (USERRA), on 
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the day preceding Total and Permanent Disability and terminated employment on the actual date of death or Total and Permanent 

Disability. 

 

The Plan will determine the amount of after-tax voluntary Employee contributions of an individual treated as reemployed 

under this Section for purposes of applying paragraph Code §414(u)(8)(C) on the basis of the individual's average actual after-tax 

voluntary Employee contributions for the lesser of: (1) the 12-month period of service with the Employer immediately prior to 

"qualified military service" (as defined in Code §414(u)); or (2) the actual length of continuous service with the Employer. 

 

(c) Death benefits. In the case of a death occurring on or after January 1, 2007, if a Participant dies while performing "qualified 

military service" (as defined in Code §414(u)), the Participant's Beneficiary is entitled to any additional benefits (other than benefit 

accruals relating to the period of "qualified military service" but including vesting credit for such period and any other ancillary life 

insurance or other survivor benefits) provided under the Plan as if the Participant had resumed employment and then terminated 

employment on account of death. Moreover, the Plan will credit the Participant's "qualified military service" as service for vesting 

purposes, as though the Participant had resumed employment under Uniformed Services Employment and Reemployment Rights 

Act of 1994, as amended (USERRA) immediately prior to the Participant's death. 

 

ARTICLE V 

VALUATIONS 

 

5.1 VALUATION OF THE TRUST FUND 

 

The Administrator shall direct the Trustee (or Insurer), as of each Valuation Date, to determine the net worth of the assets 

comprising the Trust Fund as it exists on the Valuation Date. In determining such net worth, the Trustee (or Insurer) shall value the assets 

comprising the Trust Fund at their fair market value as of the Valuation Date and may deduct all expenses for which the Trustee (or 

Insurer) has not yet been paid by the Employer or the Trust Fund. The Trustee (or Insurer), when determining the net worth of the assets, 

may update the value of any shares held in a Participant Directed Account by reference to the number of shares held on behalf of the 

Participant, priced at the market value as of the Valuation Date. 

 

5.2 METHOD OF VALUATION 

 

In determining the fair market value of securities held in the Trust Fund which are listed on a registered stock exchange, the 

Administrator shall direct the Trustee (or Insurer) to value the same at the prices they were last traded on such exchange preceding the 

close of business on the Valuation Date. If such securities were not traded on the Valuation Date, or if the exchange on which they are 

traded was not open for business on the Valuation Date, then the securities shall be valued at the prices at which they were last traded prior 

to the Valuation Date. Any unlisted security held in the Trust Fund shall be valued at its bid price next preceding the close of business on 

the Valuation Date, which bid price shall be obtained from a registered broker or an investment banker. In determining the fair market 

value of assets other than securities for which trading or bid prices can be obtained, the Trustee, the Administrator (if the Trustee is a 

directed Trustee), or Insurer may appraise such assets itself (assuming it has the appropriate expertise), or in its discretion, employ one or 

more appraisers for that purpose and rely on the values established by such appraiser or appraisers. 

 

ARTICLE VI 

DETERMINATION AND DISTRIBUTION OF BENEFITS 

 

6.1 DETERMINATION OF BENEFITS UPON RETIREMENT 

 

Every Participant may terminate employment with the Employer and retire for purposes hereof on the Participant's Normal 

Retirement Date or Early Retirement Date. However, a Participant may postpone the severance of employment with the Employer to a later 

date, in which event the participation of such Participant in the Plan, including the right to receive allocations pursuant to Section 4.3, shall 

continue until such Participant's Retirement Date. Upon a Participant's Retirement Date, or if elected in the Adoption Agreement, the 

attainment of Normal Retirement Date without severance of employment with the Employer (subject to Section 6.11), or as soon thereafter 

as is practicable, the Administrator shall direct the distribution, at the election of the Participant, of the Participant's entire Vested interest in 

the Plan in accordance with Section 6.5. 

 

6.2 DETERMINATION OF BENEFITS UPON DEATH 

 

(a) 100% vesting on death. Upon the death of a Participant before the Participant's Retirement Date or other severance of 

employment, all amounts credited to such Participant's Combined Account shall, if elected in the Adoption Agreement, become 

fully Vested. The Administrator shall direct, in accordance with the provisions of Sections 6.6 and 6.7, the distribution of the 

deceased Participant's Vested accounts to the Participant's Beneficiary. 

 

(b) Distribution upon death. Upon the death of a Participant, the Administrator shall direct, in accordance with the provisions of 

Sections 6.6 and 6.7, the distribution of any remaining Vested amounts credited to the accounts of such deceased Participant to such 

Participant's Beneficiary. 
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(c) Determination of death benefit by Administrator. The Administrator may require such proper proof of death and such 

evidence of the right of any person to receive payment of the value of the account of a deceased Participant as the Administrator 

may deem desirable. The Administrator's determination of death and of the right of any person to receive payment shall be 

conclusive. 

 

(d) Beneficiary designation. Each Participant must designate a Beneficiary on a form and in such manner as provided by the 

Administrator.  

 

(e) Beneficiary if no Beneficiary elected by Participant. In the event no valid designation of Beneficiary exists, or if the 

Beneficiary with respect to a portion of a Participant's death benefit is not alive at the time of the Participant's death and no 

contingent Beneficiary has been designated, then such portion of the death benefit will be paid in the following order of priority, 

unless the Employer specifies a different order of priority in Appendix A to the Adoption Agreement (Special Effective Dates and 

Other Permitted Elections), to: 

 

(1) The Participant's surviving Spouse; 

 

(2) The Participant's issue, per stirpes; 

 

(3) The Participant's surviving parents, in equal shares; or 

 

(4) The Participant's estate. 

 

If the Beneficiary does not predecease the Participant, but dies prior to distribution of the death benefit, the death benefit will 

be paid to the Beneficiary's "designated Beneficiary" (or if there is no "designated Beneficiary," to the Beneficiary's estate). For 

purposes of these provisions, and with respect to any Beneficiary designations, adopted children shall be treated as children. 

 

(f) Divorce revokes spousal Beneficiary designation. Notwithstanding anything in this Section to the contrary, unless otherwise 

elected in Appendix A to the Adoption Agreement (Special Effective Dates and Other Permitted Elections), if a Participant has 

designated the Spouse as a Beneficiary, then a divorce decree that relates to such Spouse shall revoke the Participant's designation 

of the Spouse as a Beneficiary unless the decree or a "qualified domestic relations order" (within the meaning of Code §414(p)) 

provides otherwise or a subsequent Beneficiary designation is made. 

 

(g) Simultaneous death of Participant and Beneficiary. If a Participant and his or her Beneficiary should die simultaneously, or 

under circumstances that render it difficult or impossible to determine who predeceased the other, then unless the Participant's 

Beneficiary designation otherwise specifies, the Administrator will presume conclusively that the Beneficiary predeceased the 

Participant.  

 

(h) Slayer statute. The Administrator may apply slayer statutes, or similar rules which prohibit inheritance by a person who 

murders someone from whom he or she stands to inherit, under applicable state laws. 

 

(i) Insured death benefit. If the Plan provides an insured death benefit and a Participant dies before any insurance coverage to 

which the Participant is entitled under the Plan is effected, the death benefit from such insurance coverage shall be limited to the 

premium which was or otherwise would have been used for such purpose. 

 

(j) Plan terms control. In the event of any conflict between the terms of this Plan and the terms of any Contract issued hereunder, 

the Plan provisions shall control. 

 

6.3 DETERMINATION OF BENEFITS IN EVENT OF DISABILITY 

 

In the event of a Participant's Total and Permanent Disability prior to the Participant's Retirement Date or other severance of 

employment, all amounts credited to such Participant's Combined Account shall, if elected in the Adoption Agreement, become fully 

Vested. In the event of a Participant's Total and Permanent Disability, the Participant's entire Vested interest in the Plan will be 

distributable and may be distributed in accordance with the provisions of Sections 6.5 and 6.7.  

 

6.4 DETERMINATION OF BENEFITS UPON TERMINATION 

 

(a) Payment on severance of employment. If a Participant's employment with the Employer and any Affiliated Employer is 

severed for any reason other than death, Total and Permanent Disability, or attainment of the Participant's Retirement Date, then 

such Participant shall be entitled to such benefits as are provided herein. 

 

Distribution of the funds due to a Terminated Participant shall be made on the occurrence of an event which would result in the 

distribution had the Terminated Participant remained in the employ of the Employer (upon the Participant's death, Total and 

Permanent Disability, Early or Normal Retirement). However, at the election of the Participant, the Administrator shall direct that 

the entire Vested portion of the Terminated Participant's Combined Account be payable to such Terminated Participant provided the 
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conditions, if any, set forth in the Adoption Agreement have been satisfied. Any distribution under this paragraph shall be made in a 

manner which is consistent with and satisfies the provisions of Section 6.5. 

 

Regardless of whether distributions in kind are permitted, in the event the amount of the Vested portion of the Terminated 

Participant's Combined Account equals or exceeds the fair market value of any insurance Contracts, the Trustee (or Insurer), when 

so directed by the Administrator and agreed to by the Terminated Participant, shall assign, transfer, and set over to such Terminated 

Participant all Contracts on such Terminated Participant's life in such form or with such endorsements, so that the settlement 

options and forms of payment are consistent with the provisions of Section 6.5. In the event that the Terminated Participant's Vested 

portion does not at least equal the fair market value of the Contracts, if any, the Terminated Participant may pay over to the Trustee 

(or Insurer) the sum needed to make the distribution equal to the value of the Contracts being assigned or transferred, or the Trustee 

(or Insurer), pursuant to the Participant's election, may borrow the cash value of the Contracts from the Insurer so that the value of 

the Contracts is equal to the Vested portion of the Terminated Participant's Combined Account and then assign the Contracts to the 

Terminated Participant. 

 

Notwithstanding the above, unless otherwise elected in the Adoption Agreement, if the value of a Terminated Participant's 

Vested benefit derived from Employer and Employee contributions does not exceed $5,000 (or such lower amount as elected in the 

Adoption Agreement), the Administrator shall direct that the entire Vested benefit be paid to such Participant in a single lump-sum 

as soon as practical without regard to the consent of the Participant, provided the conditions, if any, set forth in the Adoption 

Agreement have been satisfied. A Participant's Vested benefit shall not include (1) qualified voluntary employee contributions 

within the meaning of Code §72(o)(5)(B) and (2) if selected in the Conditions for Distributions Upon Severance of Employment 

Section of the Adoption Agreement, the Participant's Rollover Account. If a mandatory distribution is made pursuant to this 

paragraph and such distribution is greater than $1,000 and the Participant does not elect to have such distribution paid directly to an 

"eligible retirement plan" specified by the Participant in a "direct rollover" in accordance with Section 6.14 or to receive the 

distribution directly, then the Administrator shall transfer such amount to an individual retirement account described in Code 

§408(a) or an individual retirement annuity described in Code §408(b) designated by the Administrator. However, if the Participant 

elects to receive or make a "direct rollover" of such amount, then the Administrator shall direct the Trustee (or Insurer) to cause the 

entire Vested benefit to be paid to such Participant in a single lump sum, or make a "direct rollover" pursuant to Section 6.14, 

provided the conditions, if any, set forth in the Adoption Agreement have been satisfied. The Administrator may establish a 

procedure as to whether a Participant who fails to make an affirmative election with respect to a mandatory distribution of $1,000 or 

less is treated as having made or not made a "direct rollover" election. For purposes of determining whether the $1,000 threshold set 

forth in this paragraph is met, the mandatory distribution includes amounts in a Participant's Rollover Account. For purposes of 

determining whether the $5,000 threshold in this paragraph is met, a Participant's Rollover Account is taken into account unless 

otherwise elected in the Adoption Agreement. 

 

(b) Vesting schedule. The Vested portion of any Participant's Account shall be a percentage of such Participant's Account 

determined on the basis of the Participant's number of Years of Service (or Periods of Service if the elapsed time method is elected) 

according to the vesting schedule specified in the Adoption Agreement. However, a Participant's entire interest in the Plan shall be 

non-forfeitable upon the Participant's Normal Retirement Age (if the Participant is employed by the Employer on or after such 

date). In addition, Employee contributions (voluntary and mandatory) and contributions for sick leave/vacation leave conversions 

shall be fully Vested.  

 

6.5 DISTRIBUTION OF BENEFITS 

 

(a) Forms of distributions. The Administrator, pursuant to the election of the Participant, shall direct the distribution to a 

Participant or Beneficiary any amount to which the Participant or Beneficiary is entitled under the Plan in one or more of the 

following methods which are permitted pursuant to the Adoption Agreement. 

 

(1) One lump-sum payment in cash or in property, provided that if a distribution of property is permitted, it shall be limited to 

property that is specifically allocated and identifiable with respect to such Participant. 

 

(2) Partial withdrawals. 

 

(3) Payments over a period certain in monthly, quarterly, semi-annual, or annual cash installments. The period over which 

such payment is to be made shall not extend beyond the earlier of the Participant's life expectancy (or the joint life expectancy 

of the Participant and the Participant's designated Beneficiary). Once payments have begun, a Participant may elect to 

accelerate the payments (reduce the term and increase payments).  

 

(4) Purchase of or providing an annuity. However, such annuity may not be in any form that will provide for payments over a 

period extending beyond either the life of the Participant (or the lives of the Participant and the Participant's designated 

Beneficiary) or the life expectancy of the Participant (or the life expectancy of the Participant and the Participant's designated 

Beneficiary). 

 

(b) Consent to distributions. Benefits may not be paid without a Participant's consent if the value of the Participant's Accounts 

exceed the dollar threshold specified in the Adoption Agreement. If the value of the Participant's Accounts does not exceed such 

threshold, then the Administrator will distribute such benefit in a lump-sum. For purposes of this Subsection, the Participant's 
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Accounts shall not include, if selected in the Conditions for Distributions Upon Severance of Employment Section of the Adoption 

Agreement, the Participant's Rollover Account. 

 

(c) Required minimum distributions (Code §401(a)(9)). Notwithstanding any provision in the Plan to the contrary, the 

distribution of a Participant's benefits, whether under the Plan or through the purchase of an annuity Contract, shall be made in 

accordance with the requirements of Section 6.8. 

 

(d) Annuity Contracts. All annuity Contracts under this Plan shall be non-transferable when distributed. Furthermore, the terms 

of any annuity Contract purchased and distributed to a Participant or Spouse shall comply with all of the requirements of this Plan. 

 

(e) TEFRA 242(b)(2) election. The provisions of this Section shall not apply to distributions made in accordance with Plan 

Section 6.8(a)(4). 

 

6.6 DISTRIBUTION OF BENEFITS UPON DEATH 

 

(a) Consent. If the value of the death benefit derived from Employer and Employee contributions does not exceed $5,000, the 

Administrator shall direct the distribution of such amount to the Participant's Beneficiary in a single lump-sum as soon as 

practicable. If the value exceeds $5,000, an immediate distribution of the entire amount may be made to the Beneficiary, provided 

such Beneficiary consents to the distribution.  

 

(b) Forms of distribution. Death benefits may be paid to a Participant's Beneficiary in one of the following optional forms of 

benefits subject to the rules specified in Section 6.8 and the elections made in the Adoption Agreement. Such optional forms of 

distributions may be elected by the Participant. However, if no optional form of distribution was elected by the Participant prior to 

death, then the Participant's Beneficiary may elect the form of distribution. 

 

(1) One lump-sum payment in cash or in property that is allocated to the Accounts of the Participant at the time of the 

distribution. 

 

(2) Partial withdrawals. 

 

(3) Payment in monthly, quarterly, semi-annual, or annual cash installments over a period to be determined by the Participant 

or the Participant's Beneficiary. In order to provide such installment payments, the Administrator may (A) segregate the 

aggregate amount thereof in a separate, federally insured savings account, certificate of deposit in a bank or savings and loan 

association, money market certificate or other liquid short-term security or (B) purchase a nontransferable annuity Contract for 

a term certain (with no life contingencies) providing for such payment. After periodic installments commence, the Beneficiary 

shall have the right to reduce the period over which such periodic installments shall be made, and the cash amount of such 

periodic installments shall be adjusted accordingly. 

 

(4) In the form of an annuity over the life expectancy of the Beneficiary. 

 

(c) Required minimum distributions (Code §401(a)(9)). Notwithstanding any provision in the Plan to the contrary, distributions 

upon the death of a Participant shall comply with the requirements of Section 6.8. 

 

(d) Payment to a child. For purposes of this Section, any amount paid to a child of the Participant will be treated as if it had been 

paid to the surviving Spouse if the amount becomes payable to the surviving Spouse when the child reaches the age of majority. 

 

(e) Voluntary Contribution Account. In the event that less than one hundred percent (100%) of a Participant's interest in the 

Plan is distributed to such Participant's Spouse, the portion of the distribution attributable to the Participant's Voluntary 

Contribution Account shall be in the same proportion that the Participant's Voluntary Contribution Account bears to the 

Participant's total interest in the Plan. 

 

(f) TEFRA 242(b)(2) election. The provisions of this Section shall not apply to distributions made in accordance with Section 

6.8(a)(4). 

 

6.7 TIME OF DISTRIBUTION 

 

Except as limited by Section 6.8, whenever a distribution is to be made, or a series of payments are to commence, the distribution or 

series of payments may be made or begun as soon as practicable. Notwithstanding anything in the Plan to the contrary, unless a Participant 

otherwise elects, payments of benefits under the Plan will be begin not later than the later of the sixtieth (60th) day after the close of the 

Plan Year in which the latest of the following events occurs: (a) the date on which the Participant attains the earlier of age 65 or the Normal 

Retirement Age specified herein; (b) the tenth (10th) anniversary of the year in which the Participant commenced participation in the Plan; 

or (c) the date the Participant terminates service with the Employer. The failure of a Participant to request a distribution shall be deemed to 

be an election to defer the commencement of payment of any benefit until the time otherwise permitted under the Plan.  
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6.8 REQUIRED MINIMUM DISTRIBUTIONS 

 

(a) General rules 

 

(1) Effective Date. Subject to the good faith interpretation standard, the requirements of this Section shall apply to any 

distribution of a Participant's interest in the Plan and will take precedence over any inconsistent provisions of this Plan.  

 

(2) Requirements of Treasury Regulations incorporated. All distributions required under this Section will be determined 

and made in accordance with the Regulations under Code §401(a)(9) and the minimum distribution incidental benefit 

requirement of Code §401(a)(9)(G). 

 

(3) Limits on distribution periods. As of the first "distribution calendar year," distributions to a Participant may only be 

made in accordance with the selections made in the Form of Distributions Section of the Adoption Agreement. If such 

distributions are not made in a single-sum, then they may only be made over one of the following periods: (i) the life of the 

Participant, (ii) the joint lives of the Participant and a "designated Beneficiary," (iii) a period certain not extending beyond the 

"life expectancy" of the Participant, or (iv) a period certain not extending beyond the joint life and last survivor expectancy of 

the Participant and a "designated Beneficiary." 

 

(4) TEFRA Section 242(b)(2) elections. 

 

(i) Notwithstanding the other provisions of this Section, other than the Spouse's right of consent afforded under the 

Plan, distributions may be made on behalf of any Participant, including a five percent (5%) owner, who has made a 

designation in accordance with Section 242(b)(2) of the Tax Equity and Fiscal Responsibility Act (TEFRA) and in 

accordance with all of the following requirements (regardless of when such distribution commences): 

 

(A) The distribution by the Plan is one which would not have disqualified such Plan under Code §401(a)(9) as in 

effect prior to amendment by the Deficit Reduction Act of 1984. 

 

(B) The distribution is in accordance with a method of distribution designated by the Participant whose interest in 

the Plan is being distributed or, if the Participant is deceased, by a Beneficiary of such Participant. 

 

(C) Such designation was in writing, was signed by the Participant or the Beneficiary, and was made before 

January 1, 1984. 

 

(D) The Participant had accrued a benefit under the Plan as of December 31, 1983. 

 

(E) The method of distribution designated by the Participant or the Beneficiary specifies the time at which 

distribution will commence, the period over which distributions will be made, and in the case of any distribution 

upon the Participant's death, the Beneficiaries of the Participant listed in order of priority. 

 

(ii) A distribution upon death will not be covered by the transitional rule of this Subsection unless the information in 

the designation contains the required information described above with respect to the distributions to be made upon the 

death of the Participant.  

 

(iii) For any distribution which commences before January 1, 1984, but continues after December 31, 1983, the 

Participant, or the Beneficiary, to whom such distribution is being made, will be presumed to have designated the method 

of distribution under which the distribution is being made if the method of distribution was specified in writing and the 

distribution satisfies the requirements in (i)(A) and (i)(E) of this Subsection. 

 

(iv) If a designation is revoked, any subsequent distribution must satisfy the requirements of Code §401(a)(9) and the 

Regulations thereunder. If a designation is revoked subsequent to the date distributions are required to begin, the Plan 

must distribute by the end of the calendar year following the calendar year in which the revocation occurs the total 

amount not yet distributed which would have been required to have been distributed to satisfy Code §401(a)(9) and the 

Regulations thereunder, but for the Section 242(b)(2) election. For calendar years beginning after December 31, 1988, 

such distributions must meet the minimum distribution incidental benefit requirements. Any changes in the designation 

will be considered to be a revocation of the designation. However, the mere substitution or addition of another 

Beneficiary (one not named in the designation) under the designation will not be considered to be a revocation of the 

designation, so long as such substitution or addition does not alter the period over which distributions are to be made 

under the designation, directly or indirectly (for example, by altering the relevant measuring life). 

 

(v) In the case in which an amount is transferred or rolled over from one plan to another plan, the rules in Regulation 

§1.401(a)(9)-8, Q&A-14 and Q&A-15, shall apply. 

 

(5) Good faith interpretation standard. In applying any provision of this section, the Plan will apply a reasonable good 

faith interpretation of Code §401(a)(9).  
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(b) Time and manner of distribution 

 

(1) Required beginning date. The Participant's entire interest will be distributed, or begin to be distributed, to the Participant 

no later than the Participant's "required beginning date." 

 

(2) Death of Participant before distributions begin. If the Participant dies before distributions begin, the Participant's entire 

interest will be distributed, or begin to be distributed, no later than as follows as elected in the Distributions Upon Death 

Section of the Adoption Agreement (or if no election is made, then the Beneficiary may elect either the lifetime method or the 

five-year method): 

 

(i) Lifetime method (Spouse). If the Participant's surviving Spouse is the Participant's sole "designated Beneficiary," 

then, except as otherwise provided herein, distributions to the surviving Spouse will begin by December 31 of the 

calendar year immediately following the calendar year in which the Participant died, or by December 31 of the calendar 

year in which the Participant would have attained age 70 1/2, if later. 

 

(ii) Lifetime method (non-Spouse). If the Participant's surviving Spouse is not the Participant's sole "designated 

Beneficiary," then, except as provided in Section 6.8(b)(3) below, distributions to the "designated Beneficiary" will begin 

by December 31 of the calendar year immediately following the calendar year in which the Participant died. 

 

(iii) Five-year method. If there is no "designated Beneficiary" as of September 30 of the year following the year of the 

Participant's death or if otherwise elected pursuant to the Adoption Agreement with respect to a "designated Beneficiary," 

the Participant's entire interest will be distributed by December 31 of the calendar year containing the fifth anniversary of 

the Participant's death. 

 

(iv) Death of Spouse. If the Participant's surviving Spouse is the Participant's sole "designated Beneficiary" and the 

surviving Spouse dies after the Participant but before distributions to the surviving Spouse begin, this Section 6.8(b)(2), 

other than Section 6.8(b)(2)(i), will apply as if the surviving Spouse were the Participant. 

 

For purposes of this Section 6.8(b)(2) and Section 6.8(b)(3), unless Section 6.8(b)(2)(iv) applies, distributions are 

considered to begin on the Participant's "required beginning date." If Section 6.8(b)(2)(iv) applies, distributions are considered 

to begin on the date distributions are required to begin to the surviving Spouse under Section 6.8(b)(2)(i). If distributions under 

an annuity purchased from an insurance company irrevocably commence to the Participant before the Participant's "required 

beginning date" (or to the Participant's surviving Spouse before the date distributions are required to begin to the surviving 

Spouse under Section 6.8(b)(2)(i)), the date distributions are considered to begin is the date distributions actually commence. 

 

(3) Forms of distribution. Unless the Participant's interest is distributed in the form of an annuity purchased from an 

insurance company or in a single sum on or before the "required beginning date," as of the first "distribution calendar year" 

distributions will be made in accordance with Sections 6.8(c) and 6.8(d) and only in a form of distribution provided in Section 

6.5 or 6.6, as applicable. If the Participant's interest is distributed in the form of an annuity purchased from an insurance 

company, distributions thereunder will be made in accordance with the requirements of Code §401(a)(9) and the Regulations 

thereunder. 

 

(c) Required minimum distributions during Participant's lifetime 

 

(1) Amount of required minimum distribution for each "distribution calendar year." During the Participant's lifetime, 

the minimum amount that will be distributed for each "distribution calendar year" is the lesser of the following, as elected in 

the Form of Distributions Section of the Adoption Agreement: 

 

(i) the quotient obtained by dividing the "Participant's account balance" by the distribution period in the Uniform 

Lifetime Table set forth in Regulation §1.401(a)(9)-9, using the Participant's age as of the Participant's birthday in the 

"distribution calendar year"; or 

 

(ii) if the Participant's sole "designated Beneficiary" for the "distribution calendar year" is the Participant's Spouse, the 

quotient obtained by dividing the "Participant's account balance" by the number in the Joint and Last Survivor Table set 

forth in Regulation §1.401(a)(9)-9, using the Participant's and Spouse's attained ages as of the Participant's and Spouse's 

birthdays in the "distribution calendar year." 

 

(2) Lifetime required minimum distributions continue through year of Participant's death. Required minimum 

distributions will be determined under this Section 6.8(c) beginning with the first "distribution calendar year" and up to and 

including the "distribution calendar year" that includes the Participant's date of death. 
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(d) Required minimum distributions after Participant's death 

 

(1) Death on or after date distributions begin. 

 

(i) Participant survived by "designated Beneficiary." If the Participant dies on or after the date distributions begin 

and there is a "designated Beneficiary," the minimum amount that will be distributed for each "distribution calendar year" 

after the year of the Participant's death is the quotient obtained by dividing the "Participant's account balance" by the 

longer of the remaining "life expectancy" of the Participant or the remaining "life expectancy" of the Participant's 

"designated Beneficiary," determined as follows:  

 

(A) The Participant's remaining "life expectancy" is calculated using the age of the Participant in the year of 

death, reduced by one for each subsequent year. 

 

(B) If the Participant's surviving Spouse is the Participant's sole "designated Beneficiary," the remaining "life 

expectancy" of the surviving Spouse is calculated for each "distribution calendar year" after the year of the 

Participant's death using the surviving Spouse's age as of the Spouse's birthday in that year. For "distribution 

calendar years" after the year of the surviving Spouse's death, the remaining "life expectancy" of the surviving 

Spouse is calculated using the age of the surviving Spouse as of the Spouse's birthday in the calendar year of the 

Spouse's death, reduced by one for each subsequent calendar year. 

 

(C) If the Participant's surviving Spouse is not the Participant's sole "designated Beneficiary," the "designated 

Beneficiary's" remaining "life expectancy" is calculated using the age of the Beneficiary in the year following the 

year of the Participant's death, reduced by one for each subsequent year. 

 

(ii) No "designated Beneficiary." If the Participant dies on or after the date distributions begin and there is no 

"designated Beneficiary" as of September 30 of the year after the year of the Participant's death, the minimum amount that 

will be distributed for each "distribution calendar year" after the year of the Participant's death is the quotient obtained by 

dividing the "Participant's account balance" by the Participant's remaining "life expectancy" calculated using the age of 

the Participant in the year of death, reduced by one for each subsequent year. 

 

(2) Death before date distributions begin. 

 

(i) Participant survived by "designated Beneficiary." Except as provided in Section 6.8(b)(3), if the Participant dies 

before the date distributions begin and there is a "designated Beneficiary," the minimum amount that will be distributed 

for each "distribution calendar year" after the year of the Participant's death is the quotient obtained by dividing the 

"Participant's account balance" by the remaining "life expectancy" of the Participant's "designated Beneficiary," 

determined as provided in Section 6.8(d)(1). 

 

(ii) No "designated Beneficiary." If the Participant dies before the date distributions begin and there is no "designated 

Beneficiary" as of September 30 of the year following the year of the Participant's death, distribution of the Participant's 

entire interest will be completed by December 31 of the calendar year containing the fifth anniversary of the Participant's 

death. 

 

(iii) Death of surviving Spouse before distributions to surviving Spouse are required to begin. If the Participant dies 

before the date distributions begin, the Participant's surviving Spouse is the Participant's sole "designated Beneficiary," 

and the surviving Spouse dies before distributions are required to begin to the surviving Spouse under Section 

6.8(b)(2)(i), this Section 6.8(d)(2) will apply as if the surviving Spouse were the Participant. 

 

(e) Definitions. For purposes of this Section, the following definitions apply: 

 

(1) "Designated Beneficiary" means the individual who is designated as the Beneficiary under the Plan and is the "designated 

Beneficiary" under Code §401(a)(9) and Regulation §1.401(a)(9)-4. 

 

(2) "Distribution calendar year" means a calendar year for which a minimum distribution is required. For distributions 

beginning before the Participant's death, the first "distribution calendar year" is the calendar year immediately preceding the 

calendar year which contains the Participant's "required beginning date." For distributions beginning after the Participant's 

death, the first "distribution calendar year" is the calendar year in which distributions are required to begin under Section 

6.8(b). The required minimum distribution for the Participant's first "distribution calendar year" will be made on or before the 

Participant's "required beginning date." The required minimum distribution for other "distribution calendar years," including 

the required minimum distribution for the "distribution calendar year" in which the Participant's "required beginning date" 

occurs, will be made on or before December 31 of that "distribution calendar year." 

 

(3) "Life expectancy" means the life expectancy as computed by use of the Single Life Table in Regulation §1.401(a)(9)-9. 
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(4) "Participant's account balance" means the Participant's account balance as of the last Valuation Date in the calendar year 

immediately preceding the "distribution calendar year" (valuation calendar year) increased by the amount of any contributions 

made and allocated or Forfeitures allocated to the account balance as of the dates in the valuation calendar year after the 

Valuation Date and decreased by distributions made in the valuation calendar year after the Valuation Date. For this purpose, 

the Administrator may exclude contributions that are allocated to the account balance as of dates in the valuation calendar year 

after the Valuation Date, but that are not actually made during the valuation calendar year. The account balance for the 

valuation calendar year includes any amounts rolled over or transferred to the Plan either in the valuation calendar year or in 

the "distribution calendar year" if distributed or transferred in the valuation calendar year.  

 

(5) "Required beginning date" means, except as otherwise elected in Appendix A to the Adoption Agreement (Special 

Effective Dates and Other Permitted Elections), with respect to any Participant, April 1 of the calendar year following the later 

of the calendar year in which the Participant attains age 70 1/2 or the calendar year in which the Participant retires.  

 

(f) Waiver of 2009 required distributions 

 

(1) Suspension of RMDs unless otherwise elected by Participant. This paragraph does not apply if the Employer elected 

options a., b., or c. at the WRERA – RMD Waivers for 2009 Section of the Adoption Agreement. Notwithstanding the 

provisions of the Plan relating to required minimum distributions under Code §401(a)(9), a Participant or Beneficiary who 

would have been required to receive required minimum distributions for 2009 but for the enactment of Code §401(a)(9)(H) 

("2009 RMDs"), and who would have satisfied that requirement by receiving distributions that are (i) equal to the "2009 

RMDs" or (ii) one or more payments in a series of substantially equal distributions (that include the "2009 RMDs") made at 

least annually and expected to last for the life (or "life expectancy") of the Participant, the joint lives (or joint "life 

expectancy") of the Participant and the Participant's "designated Beneficiary," or for a period of at least 10 years ("Extended 

2009 RMDs"), did not receive those distributions for 2009 unless the Participant or Beneficiary chooses to receive such 

distributions. Participants and Beneficiaries described in the preceding sentence were given the opportunity to elect to receive 

the distributions described in the preceding sentence. 

 

(2) Continuation of RMDs unless otherwise elected by Participant. This paragraph applies if the Employer elected option 

b. at the WRERA – RMD Waivers for 2009 Section of the Adoption Agreement. Notwithstanding the provisions of the Plan 

relating to required minimum distributions under Code §401(a)(9), a Participant or Beneficiary who would have been required 

to receive required minimum distributions for 2009 but for the enactment of Code §401(a)(9)(H) ("2009 RMDs"), and who 

would have satisfied that requirement by receiving distributions that are (i) equal to the "2009 RMDs" or (ii) one or more 

payments in a series of substantially equal distributions (that include the "2009 RMDs") made at least annually and expected to 

last for the life (or "life expectancy") of the Participant, the joint lives (or joint "life expectancy") of the Participant and the 

Participant's "designated Beneficiary," or for a period of at least 10 years ("Extended 2009 RMDs"), did not receive those 

distributions for 2009 unless the Participant or Beneficiary choose not to receive such distributions. Participants and 

Beneficiaries described in the preceding sentence were given the opportunity to elect to stop receiving the distributions 

described in the preceding sentence. 

 

(3) Direct rollovers. Notwithstanding the provisions of the Plan relating to required minimum distributions under Code 

§401(a)(9), and solely for purposes of applying the direct rollover provisions of the Plan, certain additional distributions in 

2009, as elected by the Employer in the WRERA – RMD Waivers for 2009 Section of the Adoption Agreement, were treated 

as eligible rollover distributions. If no election was made by the Employer in the Adoption Agreement, then a direct rollover 

was offered only for distributions that would have been eligible rollover distributions without regard to Code §401(a)(9)(H). 

 

6.9 DISTRIBUTION FOR MINOR OR INCOMPETENT INDIVIDUAL 

 

If, in the opinion of the Administrator, a Participant or Beneficiary entitled to a distribution is not able to care for his her affairs 

because of a mental condition, a physical condition, or by reason of age, Administrator shall direct the distribution to the Participant's or 

Beneficiary's guardian, conservator, trustee, custodian (including under a Uniform Transfers or Gifts to Minors Act) or to his or her 

attorney-in-fact or to other legal representative, upon furnishing evidence of such status satisfactory to the Administrator. The 

Administrator and the Trustee (or Insurer) do not have any liability with respect to payments so made and neither the Administrator nor the 

Trustee (or Insurer) has any duty to make inquiry as to the competence of any person entitled to receive payments under the Plan. 

 

6.10 LOCATION OF PARTICIPANT OR BENEFICIARY UNKNOWN 

 

In the event that all, or any portion, of the distribution payable to a Participant or Beneficiary hereunder shall, at the later of the 

Participant's attainment of age 62 or Normal Retirement Age, remain unpaid solely by reason of the inability of the Administrator to 

ascertain the whereabouts of such Participant or Beneficiary, the amount so distributable may, in the sole discretion of the Administrator, 

either be treated as a Forfeiture or be paid directly to an individual retirement account described in Code §408(a) or an individual 

retirement annuity described in Code §408(b). In addition, if the Plan provides for mandatory distributions and the amount to be distributed 

to a Participant or Beneficiary does not exceed $1,000, then the amount distributable may, in the sole discretion of the Administrator, either 

be treated as a Forfeiture, or be paid directly to an individual retirement account described in Code §408(a) or an individual retirement 

annuity described in Code §408(b) at the time it is determined that the whereabouts of the Participant or the Participant's Beneficiary 

cannot be ascertained. In the event a Participant or Beneficiary is located subsequent to the Forfeiture, such benefit shall be restored, first 
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from Forfeitures, if any, and then from an additional Employer contribution if necessary. Upon Plan termination, the portion of the 

distributable amount that is an "eligible rollover distribution" as defined in Section 6.14(b)(1) may be paid directly to an individual 

retirement account described in Code §408(a) or an individual retirement annuity described in Code §408(b). However, regardless of the 

preceding, a benefit that is lost by reason of escheat under applicable state law is not treated as a Forfeiture for purposes of this Section nor 

as an impermissible forfeiture under the Code. 

 

6.11 IN-SERVICE DISTRIBUTION 

 

If elected in the Adoption Agreement, at such time as the conditions set forth in the Adoption Agreement have been satisfied, then 

the Administrator, at the election of a Participant who has not severed employment with the Employer, shall direct the distribution of up to 

the entire Vested amount then credited to the Accounts as elected in the Adoption Agreement maintained on behalf of such Participant. For 

purposes of this Section, a Participant shall include an Employee who has an Account balance in the Plan. In the event that the 

Administrator makes such a distribution, the Participant shall continue to be eligible to participate in the Plan on the same basis as any 

other Employee. Any distribution made pursuant to this Section shall be made in a manner consistent with Section 6.5. Furthermore, if an 

in-service distribution is permitted from more than one account type, the Administrator may determine any ordering of a Participant's 

in-service distribution from such accounts. 

 

6.12 ADVANCE DISTRIBUTION FOR HARDSHIP 

 

(a) Hardship events. For 401(a) Plans, if elected in the Adoption Agreement, the Administrator, at the election of the Participant, 

shall direct the distribution to any Participant in any one Plan Year up to the lesser of 100% of the Vested interest of the Accounts 

selected in the Adoption Agreement, valued as of the last Valuation Date or the amount necessary to satisfy the immediate and 

heavy financial need of the Participant. For purposes of this Section, a Participant shall include an Employee who has an Account 

balance in the Plan. Any distribution made pursuant to this Section shall be deemed to be made as of the first day of the Plan Year 

or, if later, the Valuation Date immediately preceding the date of distribution, and the Account from which the distribution is made 

shall be reduced accordingly. Withdrawal under this Section shall be authorized only if the distribution is for an immediate and 

heavy financial need. The Administrator will determine whether there is an immediate and heavy financial need based on the facts 

and circumstances. An immediate and heavy financial need includes, but is not limited to, a distribution for one of the following: 

 

(1) Expenses for (or necessary to obtain) medical care (as defined in Code §213(d)); 

 

(2) Costs directly related to the purchase (excluding mortgage payments) of a principal residence for the Participant; 

 

(3) Payments for burial or funeral expenses for the Participant's deceased parent, Spouse, children or dependents (as defined 

in Code §152, and without regard to Code §152(d)(1)(B)); 

 

(4) Payment of tuition, related educational fees, and room and board expenses, for up to the next twelve (12) months of 

post-secondary education for the Participant, the Participant's Spouse, children, or dependents (as defined in Code §152, and 

without regard to Code §§152(b)(1), (b)(2), and (d)(1)(B)); 

 

(5) Payments necessary to prevent the eviction of the Participant from the Participant's principal residence or foreclosure on 

the mortgage on that residence; or 

 

(6) Expenses for the repair of damage to the Participant's principal residence that would qualify for the casualty deduction 

under Code §165 (determined without regard to whether the loss exceeds 10% of adjusted gross income). 

 

(b) Beneficiary-based distribution. If elected in the Adoption Agreement, then effective as of the date specified in the Adoption 

Agreement, but no earlier than August 17, 2006, a Participant's hardship event includes an immediate and heavy financial need of 

the Participant's "primary Beneficiary under the Plan," that would constitute a hardship event if it occurred with respect to the 

Participant's Spouse or dependent as defined under Code §152 (such hardship events being limited to educational expenses, funeral 

expenses and certain medical expenses). For purposes of this Section, a Participant's "primary Beneficiary under the Plan" is an 

individual who is named as a Beneficiary under the Plan (by the Participant or pursuant to Section 6.2(d)) and has an unconditional 

right to all or a portion of the Participant's Account balance under the Plan upon the Participant's death. 

 

(c) Other limits and conditions. If elected in the Adoption Agreement, no distribution shall be made pursuant to this Section 

from the Participant's Account until such Account has become fully Vested. Furthermore, if a hardship distribution is permitted 

from more than one Account, the Administrator may determine any ordering of a Participant's hardship distribution from such 

Accounts. 

 

(d) Distribution rules apply. Any distribution made pursuant to this Section shall be made in a manner which is consistent with 

and satisfies the provisions of Section 6.5. 
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6.13 QUALIFIED DOMESTIC RELATIONS ORDER DISTRIBUTION 

 

All benefits provided to a Participant in this Plan shall be subject to the rights afforded to any Alternate Payee under a "qualified 

domestic relations order." Furthermore, unless otherwise elected in Appendix A to the Adoption Agreement (Special Effective Dates and 

Other Permitted Elections) a distribution to an Alternate Payee shall be permitted if such distribution is authorized by a "qualified domestic 

relations order," even if the affected Participant has not reached the "earliest retirement age." For the purposes of this Section, "qualified 

domestic relations order" and "earliest retirement age" shall have the meanings set forth under Code §414(p). For purposes of this Section, 

however, a distribution that is made pursuant to a domestic relations order which meets the requirements of Code §414(p)(1)(A)(i) will be 

treated as being made pursuant to a "qualified domestic relations order." 

 

Effective as of April 6, 2007, a domestic relations order that otherwise satisfies the requirements for a "qualified domestic relations 

order" will not fail to be a "qualified domestic relations order": (i) solely because the order is issued after, or revises, another domestic 

relations order or "qualified domestic relations order"; or (ii) solely because of the time at which the order is issued, including issuance 

after the Annuity Starting Date or after the Participant's death. 

 

6.14 DIRECT ROLLOVERS 

 

(a) Right to direct rollover. Notwithstanding any provision of the Plan to the contrary that would otherwise limit a "distributee's" 

election under this Section, a "distributee" may elect, at the time and in the manner prescribed by the Administrator, to have an 

"eligible rollover distribution" paid directly to an "eligible retirement plan" specified by the "distributee" in a "direct rollover." 

However, if less than the entire amount of the "eligible rollover distribution" is being paid directly to an "eligible retirement plan," 

then the Administrator may require that the amount paid directly to such plan be at least $500. 

 

(b) Definitions. For purposes of this Section, the following definitions shall apply: 

 

(1) Eligible rollover distribution. An "eligible rollover distribution" means any distribution described in Code §402(c)(4) 

and generally includes any distribution of all or any portion of the balance to the credit of the "distributee," except that an 

"eligible rollover distribution" does not include: any distribution that is one of a series of substantially equal periodic payments 

(not less frequently than annually) made for the life (or life expectancy) of the "distributee" or the joint lives (or joint life 

expectancies) of the "distributee" and the "distributee's" "designated Beneficiary," or for a specified period of ten (10) years or 

more; any distribution to the extent such distribution is required under Code §401(a)(9); any hardship distribution; the portion 

of any other distribution(s) that is not includible in gross income (determined without regard to the exclusion for net unrealized 

appreciation with respect to employer securities); and any other distribution reasonably expected to total less than $200 during 

a year. For purposes of the $200 rule, a distribution from a designated Roth account and a distribution from other accounts 

under the Plan may be treated as made under separate plans. In addition, Section 6.8(f)(2) applies with respect to distributions 

made in 2009. 

 

Notwithstanding the above, a portion of a distribution shall not fail to be an "eligible rollover distribution" merely because 

the portion consists of after-tax voluntary Employee contributions which are not includible in gross income. However, such 

portion may be transferred only to: 

 

(i) a traditional individual retirement account or annuity described in Code §408(a) or (b) (a "traditional IRA")  

 

(ii) for taxable years beginning after December 31, 2006, a Roth individual account or annuity described in Code 

§408A (a "Roth IRA"), or  

 

(iii) a qualified defined contribution plan or an annuity contract described in Code §401(a) or Code §403(b), 

respectively, that agrees to separately account for amounts so transferred (and earnings thereon), including separately 

accounting for the portion of such distribution which is includible in gross income and the portion of such distribution 

which is not so includible. 

 

(2) Eligible retirement plan. An "eligible retirement plan" is a "traditional IRA," for distributions made after December 31, 

2007, a "Roth IRA," a qualified trust (an employees' trust) described in Code §401(a) which is exempt from tax under Code 

§501(a), an annuity plan described in Code §403(a), an eligible plan under Code §457(b) which is maintained by a state, 

political subdivision of a state, or any agency or instrumentality of a state or political subdivision and which agrees to 

separately account for amounts transferred into such plan from this Plan, and an annuity contract described in Code §403(b), 

that accepts the "distributee's" "eligible rollover distribution." The definition of "eligible retirement plan" shall also apply in 

the case of a distribution to a surviving Spouse, or to a Spouse or former Spouse who is an Alternate Payee. If any portion of 

an "eligible rollover distribution" is attributable to payments or distributions from a designated Roth account, an "eligible 

retirement plan" with respect to such portion shall include only another designated Roth account of the individual from whose 

account the payments or distributions were made, or a Roth IRA of such individual. In the case of a "distributee" who is a 

non-Spouse designated Beneficiary, (i) the "direct rollover" may be made only to a traditional or Roth individual retirement 

account or an annuity described in Code §408(b) ("IRA") that is established on behalf of the designated non-Spouse 

Beneficiary and that will be treated as an inherited IRA pursuant to the provisions of Code §402(c)(11), and (ii) the 
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determination of any required minimum distribution required under Code §401(a)(9) that is ineligible for rollover shall be 

made in accordance with IRS Notice 2007-7, Q&A 17 and 18. 

 

(3) Distributee. A "distributee" includes an Employee or Former Employee. In addition, the Employee's or Former 

Employee's surviving Spouse and the Employee's or Former Employee's Spouse or former Spouse who is the Alternate Payee, 

are "distributees" with regard to the interest of the Spouse or former Spouse. 

 

(4) Direct rollover. A "direct rollover" is a payment by the Plan to the "eligible retirement plan" specified by the 

"distributee." 

 

(c) Participant notice. A Participant entitled to an "eligible rollover distribution" must receive a written explanation of the right to 

a "direct rollover," the tax consequences of not making a "direct rollover," and, if applicable, any available special income tax 

elections. The notice must be provided no less than thirty (30) days and no more than one-hundred eighty (180) (ninety (90) for 

Plan Years beginning before January 1, 2007) days before the Annuity Starting Date. The "direct rollover" notice must be provided 

to all Participants, unless the total amount the Participant will receive as a distribution during the calendar year is expected to be 

less than $200. 

 

(d) Non-Spouse Beneficiary rollover right. For distributions after December 31, 2009, and unless otherwise elected in the 

Adoption Agreement, for distributions after December 31, 2006, a non-Spouse Beneficiary who is a "designated Beneficiary" under 

Code §401(a)(9)(E) and the Regulations thereunder, by a direct trustee-to-trustee transfer ("direct rollover"), may roll over all or 

any portion an "eligible rollover distribution" to an IRA the Beneficiary establishes for purposes of receiving the distribution.  

 

(1) Certain requirements not applicable. Any distribution made prior to January 1, 2010 is not subject to the "direct 

rollover" requirements of Code §401(a)(31) (including Code §401(a)(31)(B), the notice requirements of Code §402(f) or the 

mandatory withholding requirements of Code §3405(c)). 

 

(2) Trust Beneficiary. If the Participant's named Beneficiary is a trust, the Plan may make a direct rollover to an IRA on 

behalf of the trust, provided the trust satisfies the requirements to be a "designated Beneficiary." 

 

6.15 RESTRICTIONS ON DISTRIBUTION OF ASSETS TRANSFERRED FROM A MONEY PURCHASE PLAN 

 

Notwithstanding any provision of this Plan to the contrary, to the extent that any optional form of benefit under this Plan permits a 

distribution prior to the Employee's retirement, death, Total and Permanent Disability, or severance from employment, and prior to Plan 

termination, the optional form of benefit is not available with respect to benefits attributable to assets (including the post-transfer earnings 

thereon) and liabilities that are transferred, within the meaning of Code §414(l), to this Plan from a money purchase pension plan qualified 

under Code §401(a) (other than any portion of those assets and liabilities attributable to after-tax voluntary Employee contributions or to a 

direct or indirect rollover contribution). Notwithstanding anything in the Plan to the contrary, effective with respect to Plan Years 

beginning after June 30, 2008, a Participant may not obtain an in-service distribution with respect to such transferred amounts prior to the 

earlier of the Participant's Normal Retirement Age or attainment of age 62.  

 

6.16 CORRECTIVE DISTRIBUTIONS 

 

Nothing in this Article shall preclude the Administrator from making a distribution to a Participant, to the extent such distribution is 

made to correct a qualification defect in accordance with the corrective procedures under the IRS' Employee Plans Compliance Resolution 

System or any other voluntary compliance programs established by the IRS. 

 

6.17 HEART ACT 

 

(a) Death benefits. In the case of a death occurring on or after January 1, 2007, if a Participant dies while performing qualified 

military service (as defined in Code §414(u)), the Participant's Beneficiary is entitled to any additional benefits (other than benefit 

accruals relating to the period of qualified military service) provided under the Plan as if the Participant had resumed employment 

and then terminated employment on account of death. Moreover, the Plan will credit the Participant's qualified military service as 

service for vesting purposes, as though the Participant had resumed employment under Uniformed Services Employment and 

Reemployment Rights Act of 1994, as amended (USERRA) immediately prior to the Participant's death. 

 

(b) Military Differential Pay. For years beginning after December 31, 2008: (1) an individual receiving Military Differential Pay 

is treated as an Employee of the Employer making the payment; (2) the Military Differential Pay is treated as 415 Compensation 

(and Compensation unless otherwise elected in the Adoption Agreement); and (3) the Plan is not treated as failing to meet the 

requirements of any provision described in Code §414(u)(1)(C) (or corresponding Plan provisions) by reason of any contribution or 

benefit which is based on the Military Differential Pay. The Administrator operationally may determine, for purposes of the 

provisions described in Code §414(u)(1)(C), whether to take into account any matching contributions, attributable to Military 

Differential Pay. 

 

(c) Deemed Severance. Notwithstanding Subsection (b)(1) above, if elected in the Adoption Agreement, a Participant performs 

service in the uniformed services (as defined in Code §414(u)(12)(B)) on active duty for a period of more than 30 days, the 
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Participant will be deemed to have a severance from employment solely for purposes of eligibility for distribution of amounts not 

attributable to Employer contributions to a money purchase pension plan. However, the Plan will not distribute such a Participant's 

Account on account of this deemed severance unless the Participant specifically elects to receive a benefit distribution hereunder. 

 

6.18 SERVICE CREDIT  

 

The Administrator, upon Participant request, may direct the transfer of all or a portion of the Participant's Account to a 

governmental defined benefit plan (as defined in Code §414(d)) in which he or she participates for the purchase of permissive service credit 

(as defined in Code §415(n)(3)(A)). 

 

ARTICLE VII 

TRUSTEE AND CUSTODIAN 

 

7.1 BASIC RESPONSIBILITIES OF THE TRUSTEE 

 

(a) Application of Article. The provisions of this Article, other than Section 7.6, shall not apply to this Plan if a separate trust 

agreement is being used. Furthermore, the provisions of this Article, other than Sections 7.5 and 7.6, shall not apply if the Plan is 

fully insured. If the Employer has appointed two or more Trustees to hold Plan assets, then each Trustee shall be the Trustee only 

with respect to those Plan assets specifically deposited by the Employer in the Trust Fund for which such Trustee is the trustee. 

References in the Plan to the responsibilities, power or duties of the Trustee and any other provisions in the Plan relating to the 

Trustee shall be interpreted as applying to each Trustee only with respect to the assets of the Trust Fund for which such Trustee is 

the Trustee. Each Trustee shall have no responsibility for, or liability with respect to, any of the Plan assets other than the assets for 

which it serves as Trustee.  

 

(b) No Duty to collect contributions. The Trustee is accountable to the Employer for the funds contributed to the Plan by the 

Employer, but the Trustee does not have any duty to see that the contributions received comply or are deposited in accordance with 

the provisions of the Plan. 

 

(c) Reliance on Administrator's directions. The Trustee will credit and distribute the Trust Fund as directed by the 

Administrator. The Trustee is not obligated to inquire as to whether any payee or distributee is entitled to any payment or whether 

the distribution is proper or within the terms of the Plan, or whether the manner of making any payment or distribution is proper. 

The Trustee is accountable only to the Administrator for any payment or distribution made by it in good faith on the order or 

direction of the Administrator. 

 

(d) Directions by others. In the event that the Trustee shall be directed by a Participant (pursuant to the Participant Direction 

Procedures if the Plan permits Participant directed investments), the Employer, or an Investment Manager or other agent appointed 

by the Employer with respect to the investment of any or all Plan assets, the Trustee shall have no liability with respect to the 

investment of such assets, but shall be responsible only to execute such investment instructions as so directed. 

 

(1) The Trustee shall be entitled to rely fully on the written (or other form acceptable to the Administrator and the Trustee, 

including but not limited to, voice recorded) instructions of a Participant (pursuant to the Participant Direction Procedures), the 

Employer, or any fiduciary or nonfiduciary agent of the Employer, in the discharge of such duties, and shall not be liable for 

any loss or other liability resulting from such direction (or lack of direction) of the investment of any part of the Plan assets. 

 

(2) The Trustee may delegate the duty of executing such instructions to any nonfiduciary agent, which may be an affiliate of 

the Trustee or any Plan representative. 

 

(3) The Trustee may refuse to comply with any direction from the Participant in the event the Trustee, in its sole and absolute 

discretion, deems such direction improper by virtue of applicable law. The Trustee shall not be responsible or liable for any 

loss or expense that may result from the Trustee's refusal or failure to comply with any direction from the Participant. 

 

(4) Any costs and expenses related to compliance with the Participant's directions shall be borne by the Participant's Directed 

Account, unless paid by the Employer. 

 

(5) Notwithstanding anything herein above to the contrary, the Trustee shall not invest any portion of a Participant's Directed 

Account in "collectibles" within the meaning of Code §408(m). 

 

(e) Records. The Trustee will maintain records of receipts and disbursements and furnish to the Employer and/or Administrator 

for each Plan Year a written annual report pursuant to Section 7.9. 

 

(f) Employment of bank or trust company. The Trustee may employ a bank or trust company pursuant to the terms of its usual 

and customary bank agency agreement, under which the duties of such bank or trust company shall be of a custodial, clerical and 

record-keeping nature. 
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(g) Payment of expenses. The Trustee may employ and pay from the Trust Fund reasonable compensation to agents, attorneys, 

accountants and other persons to advise the Trustee as in its opinion may be necessary. The Trustee may delegate to any agent, 

attorney, accountant or other person selected by it any non-Trustee power or duty vested in it by the Plan, and the Trustee may act 

or refrain from acting on the advice or opinion of any such person. 

 

7.2 INVESTMENT POWERS AND DUTIES OF DISCRETIONARY TRUSTEE 

 

(a) Discretionary authority. This Section applies if the Employer, in the Adoption Agreement or as otherwise agreed upon by the 

Employer and the Trustee, designates the Trustee to administer all or a portion of the trust as a Discretionary Trustee. If so 

designated, then the Trustee has the discretion and authority to invest, manage, and control those Plan assets except, however, with 

respect to those assets which are subject to the investment direction of a Participant (if Participant directed investments are 

permitted), or an Investment Manager, the Administrator, or other agent appointed by the Employer. The exercise of any investment 

discretion hereunder shall be consistent with the "funding policy and method" determined by the Employer. 

 

(b) Duties. The Trustee shall, except as otherwise provided in this Plan, invest and reinvest the Trust Fund to keep the Trust Fund 

invested without distinction between principal and income and in such securities or property, real or personal, wherever situated, as 

the Trustee shall deem advisable, including, but not limited to, common or preferred stocks, open-end or closed-end mutual funds, 

bonds and other evidences of indebtedness or ownership, and real estate or any interest therein. The Trustee shall at all times in 

making investments of the Trust Fund consider, among other factors, the short and long-term financial needs of the Plan on the 

basis of information furnished by the Employer. In making such investments, the Trustee shall not be restricted to securities or other 

property of the character expressly authorized by the applicable law for trust investments; however, the Trustee shall give due 

regard to any limitations imposed by the Code so that at all times this Plan may qualify as a qualified Plan and Trust. The Trustee 

shall discharge its duties with respect to the Plan solely in the interest of the Participants and Beneficiaries and with the care, skill, 

prudence, and diligence under the circumstances then prevailing that a prudent person acting in a like capacity and familiar with 

such matters would use in the conduct of an enterprise of a like character and with like aims.  

 

(c) Powers. The Trustee, in addition to all powers and authorities under common law, statutory authority and other provisions of 

this Plan, shall have the following powers and authorities to be exercised in the Trustee's sole discretion: 

 

(1) To purchase, or subscribe for, any securities or other property and to retain the same. In conjunction with the purchase of 

securities, margin accounts may be opened and maintained; 

 

(2) To sell, exchange, convey, transfer, grant options to purchase, or otherwise dispose of any securities or other property 

held by the Trustee, by private contract or at public auction. No person dealing with the Trustee shall be bound to see to the 

application of the purchase money or to inquire into the validity, expediency, or propriety of any such sale or other disposition, 

with or without advertisement; 

 

(3) To vote upon any stocks, bonds, or other securities; to give general or special proxies or powers of attorney with or 

without power of substitution; to exercise any conversion privileges, subscription rights or other options, and to make any 

payments incidental thereto; to oppose, or to consent to, or otherwise participate in, corporate reorganizations or other changes 

affecting corporate securities, and to delegate discretionary powers, and to pay any assessments or charges in connection 

therewith; and generally to exercise any of the powers of an owner with respect to stocks, bonds, securities, or other property; 

 

(4) To cause any securities or other property to be registered in the Trustee's own name, or in the name of a nominee or in a 

street name provided such securities or other property are held on behalf of the Plan by (i) a bank or trust company, (ii) a 

broker or dealer registered under the Securities Exchange Act of 1934, or a nominee of such broker or dealer, or (iii) a clearing 

agency as defined in Section 3(a)(23) of the Securities Exchange Act of 1934; 

 

(5) To invest in a common, collective, or pooled trust fund (the provisions of which are incorporated herein by reference) 

maintained by any Trustee (or any affiliate of such Trustee) hereunder pursuant to Revenue Ruling 81-100 (as modified by 

Rev. Rul. 2011-1 or any subsequent guidance), all or such part of the Trust Fund as the Trustee may deem advisable, and the 

part of the Trust Fund so transferred shall be subject to all the terms and provisions of the common, collective, or pooled trust 

fund which contemplate the commingling for investment purposes of such trust assets with trust assets of other trusts. The 

name of the trust fund may be specified in Appendix A to the Adoption Agreement (Special Effective Dates and Other 

Permitted Elections). The Trustee may withdraw from such common, collective, or pooled trust fund all or such part of the 

Trust Fund as the Trustee may deem advisable; 

 

(6) To borrow or raise money for the purposes of the Plan in such amount, and upon such terms and conditions, as the Trustee 

shall deem advisable; and for any sum so borrowed, to issue a promissory note as Trustee, and to secure the repayment thereof 

by pledging all, or any part, of the Trust Fund; and no person lending money to the Trustee shall be bound to see to the 

application of the money lent or to inquire into the validity, expediency, or propriety of any borrowing; 

 

(7) To accept and retain for such time as it may deem advisable any securities or other property received or acquired by it as 

Trustee hereunder, whether or not such securities or other property would normally be purchased as investments hereunder; 
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(8) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and any and all other 

instruments that may be necessary or appropriate to carry out the powers herein granted; 

 

(9) To settle, compromise, or submit to arbitration (provided such arbitration does not apply to qualification issues nor to 

Participants or Beneficiaries) any claims, debts, or damages due or owing to or from the Plan, to commence or defend suits or 

legal or administrative proceedings, and to represent the Plan in all suits and legal and administrative proceedings; 

 

(10) To employ suitable agents and counsel and to pay their reasonable expenses and compensation, and such agents or 

counsel may or may not be an agent or counsel for the Employer; 

 

(11) To apply for and procure from the Insurer as an investment of the Trust Fund any annuity or other Contracts (on the life 

of any Participant, or in the case of a 401(a) Plan, on the life of any person in whom a Participant has an insurable interest, or 

on the joint lives of a Participant and any person in whom the Participant has an insurable interest) as the Administrator shall 

deem proper; to exercise, at any time or from time to time, whatever rights and privileges may be granted under such annuity, 

or other Contracts; to collect, receive, and settle for the proceeds of all such annuity, or other Contracts as and when entitled to 

do so under the provisions thereof; 

 

(12) To invest funds of the Trust in time deposits or savings accounts bearing a reasonable rate of interest or in cash or cash 

balances without liability for interest thereon, including the specific authority to invest in any type of deposit of the Trustee (or 

of a financial institution related to the Trustee); 

 

(13) To invest in Treasury Bills and other forms of United States government obligations; 

 

(14) To sell, purchase and acquire put or call options if the options are traded on and purchased through a national securities 

exchange registered under the Securities Exchange Act of 1934, as amended, or, if the options are not traded on a national 

securities exchange, are guaranteed by a member firm of the New York Stock Exchange regardless of whether such options are 

covered; 

 

(15) To deposit monies in federally insured savings accounts or certificates of deposit in banks or savings and loan 

associations including the specific authority to make deposit into any savings accounts or certificates of deposit of the Trustee 

(or a financial institution related to the Trustee); 

 

(16) To pool all or any of the Trust Fund, from time to time, with assets belonging to any other qualified employee pension 

benefit trust created by the Employer or any Affiliated Employer, and to commingle such assets and make joint or common 

investments and carry joint accounts on behalf of this Plan and Trust and such other trust or trusts, allocating undivided shares 

or interests in such investments or accounts or any pooled assets of the two or more trusts in accordance with their respective 

interests; and 

 

(17) To do all such acts and exercise all such rights and privileges, although not specifically mentioned herein, as the Trustee 

may deem necessary to carry out the purposes of the Plan. 

 

(d) Appointment of Investment Manager or others. The Trustee may appoint, at its option, an Investment Manager, investment 

adviser, or other agent to provide direction to the Trustee with respect to the investment of any or all of the Plan assets. Such 

appointment shall be in writing and shall specifically identify the Plan assets with respect to which the Investment Manager or other 

agent shall have the authority to direct the investment. 

 

7.3 INVESTMENT POWERS AND DUTIES OF NONDISCRETIONARY TRUSTEE 

 

(a) No discretionary powers. This Section applies if the Employer, in the Adoption Agreement or as otherwise agreed upon by 

the Employer and the Trustee, designates the Trustee to administer all or a portion of the trust as a nondiscretionary Trustee. If so 

designated, then the Trustee shall have no discretionary authority to invest, manage, or control those Plan assets, but must act solely 

as a Directed Trustee of those Plan assets. A nondiscretionary Trustee, as Directed Trustee of the Plan funds it holds, is authorized 

and empowered, by way of limitation, with the powers, rights and duties set forth herein, each of which the nondiscretionary 

Trustee exercises solely as Directed Trustee in accordance with the direction of the party which has the authority to manage and 

control the investment of the Plan assets. If no directions are provided to the Trustee, the Employer will provide necessary direction. 

Furthermore, the Employer and the nondiscretionary Trustee may, in writing, limit the powers of the nondiscretionary Trustee to 

any combination of powers listed within this Section. The party which has the authority to manage and control the investment of the 

Plan assets shall discharge its duties with respect to the Plan solely in the interest of the Participants and Beneficiaries and with the 

care, skill, prudence, and diligence under the circumstances then prevailing that a prudent person acting in a like capacity and 

familiar with such matters would use in the conduct of an enterprise of a like character and with like aims.  
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(b) Powers. The Trustee, in addition to all powers and authorities under common law, statutory authority and other provisions of 

this Plan, shall have the following powers and authorities: 

 

(1) To invest the assets, without distinction between principal and income, in securities or property, real or personal, 

wherever situated, including, but not limited to, common or preferred stocks, open-end or closed-end mutual funds, bonds and 

other evidences of indebtedness or ownership, and real estate or any interest therein. In making such investments, the Trustee 

shall not be restricted to securities or other property of the character expressly authorized by the applicable law for trust 

investments; however, the Trustee shall give due regard to any limitations imposed by the Code so that at all times this Plan 

may qualify as a qualified Plan and Trust; 

 

(2) To purchase, or subscribe for, any securities or other property and to retain the same. In conjunction with the purchase of 

securities, margin accounts may be opened and maintained; 

 

(3) To sell, exchange, convey, transfer, grant options to purchase, or otherwise dispose of any securities or other property 

held by the Trustee, by private contract or at public auction. No person dealing with the Trustee shall be bound to see to the 

application of the purchase money or to inquire into the validity, expediency, or propriety of any such sale or other disposition, 

with or without advertisement; 

 

(4) At the direction of the party which has the authority or discretion, to vote upon any stocks, bonds, or other securities; to 

give general or special proxies or powers of attorney with or without power of substitution; to exercise any conversion 

privileges, subscription rights or other options, and to make any payments incidental thereto; to oppose, or to consent to, or 

otherwise participate in, corporate reorganizations or other changes affecting corporate securities, and to delegate powers, and 

pay any assessments or charges in connection therewith; and generally to exercise any of the powers of an owner with respect 

to stocks, bonds, securities, or other property; 

 

(5) To cause any securities or other property to be registered in the Trustee's own name, or in the name of a nominee or in a 

street name provided such securities or other property are held on behalf of the Plan by (i) a bank or trust company, (ii) a 

broker or dealer registered under the Securities Exchange Act of 1934, or a nominee of such broker or dealer, or (iii) a clearing 

agency as defined in Section 3(a)(23) of the Securities Exchange Act of 1934; 

 

(6) To invest in a common, collective, or pooled trust fund (the provisions of which are incorporated herein by reference) 

maintained by any Trustee (or any affiliate of such Trustee) hereunder pursuant to Revenue Ruling 81-100 (as modified by 

Rev. Rul. 2011-1 or any subsequent guidance), all or such part of the Trust Fund as the party which has the authority to 

manage and control the investment of the assets shall deem advisable, and the part of the Trust Fund so transferred shall be 

subject to all the terms and provisions of the common, collective, or pooled trust fund which contemplate the commingling for 

investment purposes of such trust assets with trust assets of other trusts. The name of the trust fund may be specified in 

Appendix A to the Adoption Agreement (Special Effective Dates and Other Permitted Elections); 

 

(7) To borrow or raise money for the purposes of the Plan in such amount, and upon such terms and conditions, as the Trustee 

shall deem advisable; and for any sum so borrowed, to issue a promissory note as Trustee, and to secure the repayment thereof 

by pledging all, or any part, of the Trust Fund; and no person lending money to the Trustee shall be bound to see to the 

application of the money lent or to inquire into the validity, expediency, or propriety of any borrowing; 

 

(8) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and any and all other 

instruments that may be necessary or appropriate to carry out the powers herein granted; 

 

(9) To settle, compromise, or submit to arbitration (provided such arbitration does not apply to qualification issues nor to 

Participants or Beneficiaries) any claims, debts, or damages due or owing to or from the Plan, to commence or defend suits or 

legal or administrative proceedings, and to represent the Plan in all suits and legal and administrative proceedings; 

 

(10) To employ suitable agents and counsel and to pay their reasonable expenses and compensation, and such agent or counsel 

may or may not be an agent or counsel for the Employer; 

 

(11) To apply for and procure from the Insurer as an investment of the Trust Fund any annuity or other Contracts (on the life 

of any Participant, or in the case of a 401(a) Plan, on the life of any person in whom a Participant has an insurable interest, or 

on the joint lives of a Participant and any person in whom the Participant has an insurable interest) as the Administrator shall 

deem proper; to exercise, at the direction of the person with the authority to do so, whatever rights and privileges may be 

granted under such annuity or other Contracts; to collect, receive, and settle for the proceeds of all such annuity or other 

Contracts as and when entitled to do so under the provisions thereof; 

 

(12) To invest funds of the Trust in time deposits or savings accounts bearing a reasonable rate of interest or in cash or cash 

balances without liability for interest thereon, including the specific authority to invest in any type of deposit of the Trustee (or 

of a financial institution related to the Trustee); 

 

(13) To invest in Treasury Bills and other forms of United States government obligations; 
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(14) To sell, purchase and acquire put or call options if the options are traded on and purchased through a national securities 

exchange registered under the Securities Exchange Act of 1934, as amended, or, if the options are not traded on a national 

securities exchange, are guaranteed by a member firm of the New York Stock Exchange regardless of whether such options are 

covered; 

 

(15) To deposit monies in federally insured savings accounts or certificates of deposit in banks or savings and loan 

associations including the specific authority to make deposit into any savings accounts or certificates of deposit of the Trustee 

(or a financial institution related to the Trustee); and 

 

(16) To pool all or any of the Trust Fund, from time to time, with assets belonging to any other qualified employee pension 

benefit trust created by the Employer or any Affiliated Employer, and to commingle such assets and make joint or common 

investments and carry joint accounts on behalf of this Plan and such other trust or trusts, allocating undivided shares or 

interests in such investments or accounts or any pooled assets of the two or more trusts in accordance with their respective 

interests. 

 

(c) The Trustee shall have no responsibility to enforce the collection from the Employer of any contribution to the Plan or 

determine the correctness of the amount or timing any contribution. The Employer is responsible for transmitting contributions to 

the Trustee at such times and in such manner as is mutually agreed upon by the Employer and the Trustee and as required by the 

Plan and applicable law.  

 

7.4 POWERS AND DUTIES OF CUSTODIAN 

 

The Employer may appoint a Custodian of the Plan assets. A Custodian has the same powers, rights and duties as a 

nondiscretionary Trustee. Any reference in the Plan to a Trustee also is a reference to a Custodian unless the context of the Plan indicates 

otherwise. A limitation of the Trustee's liability by Plan provision also acts as a limitation of the Custodian's liability. The Custodian will 

be protected from any liability with respect to actions taken pursuant to the direction of the Trustee, Administrator, the Employer, an 

Investment Manager, a fiduciary or other third party with authority to provide direction to the Custodian. The resignation or removal of the 

Custodian shall be made in accordance with Section 7.11 as though the Custodian were a Trustee. 

 

7.5 LIFE INSURANCE 

 

(a) Permitted insurance. The Trustee (or Insurer), in accordance with operational procedures of the Administrator, shall ratably 

apply for, own, and pay all premiums on Contracts on the lives of the Participants or, in the case of a 401(a) Plan, on the life of a 

member of the Participant's family or on the joint lives of a Participant and a member of the Participant's family. Furthermore, if a 

Contract is purchased on the joint lives of the Participant and another person and such other person predeceases the Participant, then 

the Contract may not be maintained under this Plan. Any initial or additional Contract purchased on behalf of a Participant shall 

have a face amount of not less than $1,000, an amount set forth in the Administrator's procedures, or the limitation of the Insurer, 

whichever is greater. If a life insurance Contract is to be purchased for a Participant, then the aggregate premium for ordinary life 

insurance for each Participant must be less than 50% of the aggregate contributions and Forfeitures allocated to the Participant's 

Combined Account. For purposes of this limitation, ordinary life insurance Contracts are Contracts with both non-decreasing death 

benefits and non-increasing premiums. If term insurance or universal life insurance is purchased, then the aggregate premium must 

be 25% or less of the aggregate contributions and Forfeitures allocated to the Participant's Combined Account. If both term 

insurance and ordinary life insurance are purchased, then the premium for term insurance plus one-half of the premium for ordinary 

life insurance may not in the aggregate exceed 25% of the aggregate Employer contributions and Forfeitures allocated to the 

Participant's Combined Account. Notwithstanding the preceding, the limitations imposed herein with respect to the purchase of life 

insurance shall not apply, in the case of a 401(a) Plan, to the portion of the Participant's Account that has accumulated for at least 

two (2) Plan Years or to the entire Participant's Account if the Participant has been a Participant in the Plan for at least five (5) 

years. In addition, amounts transferred to this Plan in accordance with Section 4.6(f)(1)(ii) or (iii) and a Participant's Voluntary 

Contribution Account may be used to purchase Contracts without limitation. Thus, amounts that are not subject to the limitations 

contained herein may be used to purchase life insurance on any person in whom a Participant has an insurable interest or on the 

joint lives of a Participant and any person in whom the Participant has an insurable interest, and without regard to the amount of 

premiums paid to purchase any life insurance hereunder.  

 

(b) Contract conversion at retirement. The Trustee (or Insurer) must distribute any Contracts to the Participant or convert the 

entire value of the Contracts at or before retirement into cash or provide for a periodic income so that no portion of such value may 

be used to continue life insurance protection beyond the date on which benefits commence. 

 

(c) Limitations on purchase. No life insurance Contracts shall be required to be obtained on an individual's life if, for any reason 

(other than the nonpayment of premiums) the Insurer will not issue a Contract on such individual's life. 

 

(d) Proceeds payable to plan. The Trustee (or Insurer) will be the owner of any life insurance Contract purchased under the terms 

of this Plan. The Contract must provide that the proceeds will be payable to the Trustee (or Insurer); however, the Trustee (or 

Insurer) shall be required to pay over all proceeds of the Contract to the Participant's "designated Beneficiary" in accordance with 

the distribution provisions of Article VI. A Participant's Spouse will be the "designated Beneficiary" pursuant to Section 6.2, unless 
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a qualified election has been made in accordance with Sections 6.5 and 6.6 of the Plan, if applicable. Under no circumstances shall 

the Trust retain any part of the proceeds that are in excess of the cash surrender value immediately prior to death. However, the 

Trustee (or Insurer) shall not pay the proceeds in a method that would violate the requirements of the Retirement Equity Act of 

1984, as stated in Article VI of the Plan, or Code §401(a)(9) and the Regulations thereunder. In the event of any conflict between 

the terms of this Plan and the terms of any insurance Contract purchased hereunder, the Plan provisions shall control. 

 

(e) No responsibility for act of Insurer. The Employer, the Administrator and the Trustee shall not be responsible for the validity 

of the provisions under a Contract issued hereunder or for the failure or refusal by the Insurer to provide benefits under such 

Contract. The Employer, Administrator and the Trustee are also not responsible for any action or failure to act by the Insurer or any 

other person which results in the delay of a payment under the Contract or which renders the Contract invalid or unenforceable in 

whole or in part. 

 

7.6 LOANS TO PARTICIPANTS 

 

(a) Permitted Loans. The Trustee (or the Administrator if the Trustee is a nondiscretionary Trustee or if loans are treated as 

Participant directed investments) may, in the Trustee's (or, if applicable, the Administrator's) sole discretion, make loans to 

Participants. If loans are permitted, then the following shall apply: (1) loans shall be made available to all Participants on a 

reasonably equivalent basis; (2) loans shall bear a reasonable rate of interest; (3) loans shall be adequately secured; and (4) loans 

shall provide for periodic repayment over a reasonable period of time. Furthermore, no Participant loan shall exceed the 

Participant's Vested interest in the Plan. For purposes of this Section, the term Participant shall include any Eligible Employee who 

is not yet a Participant, if, pursuant to the Adoption Agreement, "rollovers" are permitted to be accepted from Eligible Employees. 

 

(b) Prohibited assignment or pledge. An assignment or pledge of any portion of a Participant's interest in the Plan and a loan, 

pledge, or assignment with respect to any insurance Contract purchased under the Plan, shall be treated as a loan under this Section. 

 

(c) Loan program. The Administrator shall be authorized to establish a Participant loan program to provide for loans under the 

Plan. In order for the Administrator to implement such loan program, a separate written document forming a part of this Plan must 

be adopted, which document shall specifically include, but need not be limited to, the following: 

 

(1) the identity of the person or positions authorized to administer the Participant loan program; 

 

(2) a procedure for applying for loans; 

 

(3) the basis on which loans will be approved or denied; 

 

(4) limitations, if any, on the types and amounts of loans offered; 

 

(5) the procedure under the program for determining a reasonable rate of interest; 

 

(6) the types of collateral which may secure a Participant loan; and 

 

(7) the events constituting default and the steps that will be taken to preserve Plan assets in the event such default. 

 

(d) Loan default. Notwithstanding anything in this Plan to the contrary, if a Participant or Beneficiary defaults on a loan made 

pursuant to this Section that is secured by the Participant's interest in the Plan, then a Participant's interest may be offset by the 

amount subject to the security to the extent there is a distributable event permitted by the Code or Regulations. 

 

(e) Loans subject to Plan terms. Notwithstanding anything in this Section to the contrary, if this is an amendment and 

restatement of an existing Plan, any loans made prior to the date this amendment and restatement is adopted shall be subject to the 

terms of the Plan in effect at the time such loan was made. 

 

7.7 ALLOCATION AND DELEGATION OF RESPONSIBILITIES 

 

If there is more than one Trustee, then the responsibilities of each Trustee may be specified by the Employer and accepted in 

writing by each Trustee. If no such delegation is made by the Employer, then the Trustees may allocate the responsibilities among 

themselves, in which event the Trustees shall notify the Employer and the Administrator in writing of such action and specify the 

responsibilities of each Trustee. Except where there has been an allocation and delegation of powers, if there shall be more than one 

Trustee, they shall act by a majority of their number, but may authorize one or more of them to sign papers on their behalf. 

 

7.8 TRUSTEE'S COMPENSATION AND EXPENSES AND TAXES 

 

The Trustee shall be paid such reasonable compensation as set forth in the Trustee's fee schedule (if the Trustee has such a 

schedule) or as agreed upon in writing by the Employer and the Trustee. However, an individual serving as Trustee who already receives 

full-time compensation from the Employer shall not receive compensation from this Plan. In addition, the Trustee shall be reimbursed for 

any reasonable expenses, including reasonable counsel fees incurred by it as Trustee. Such compensation and expenses shall be paid from 
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the Trust Fund unless paid or advanced by the Employer. All taxes of any kind whatsoever that may be levied or assessed under existing or 

future laws upon, or in respect of, the Trust Fund or the income thereof, shall be paid from the Trust Fund. 

 

7.9 ANNUAL REPORT OF THE TRUSTEE 

 

(a) Annual report. Within a reasonable period of time after the later of the Anniversary Date or receipt of the Employer's 

contribution for each Plan Year, the Trustee, or its agent, shall furnish to the Employer and Administrator a written statement of 

account with respect to the Plan Year for which such contribution was made setting forth: 

 

(1) the net income, or loss, of the Trust Fund; 

 

(2) the gains, or losses, realized by the Trust Fund upon sales or other disposition of the assets; 

 

(3) the increase, or decrease, in the value of the Trust Fund; 

 

(4) all payments and distributions made from the Trust Fund; and 

 

(5) such further information as the Trustee and/or Administrator deems appropriate. 

 

(b) Employer approval of report. The Employer, promptly upon its receipt of each such statement of account, shall acknowledge 

receipt thereof in writing and advise the Trustee and/or Administrator of its approval or disapproval thereof. Failure by the 

Employer to disapprove any such statement of account within thirty (30) days after its receipt thereof shall be deemed an approval 

thereof. The approval by the Employer of any statement of account shall be binding on the Employer and the Trustee as to all 

matters contained in the statement to the same extent as if the account of the Trustee had been settled by judgment or decree in an 

action for a judicial settlement of its account in a court of competent jurisdiction in which the Trustee, the Employer and all persons 

having or claiming an interest in the Plan were parties. However, nothing contained in this Section shall deprive the Trustee of its 

right to have its accounts judicially settled if the Trustee so desires. 

 

7.10 RESIGNATION, REMOVAL AND SUCCESSION OF TRUSTEE 

 

(a) Trustee resignation. Unless otherwise agreed to by both the Trustee and the Employer, a Trustee may resign at any time by 

delivering to the Employer, at least thirty (30) days before its effective date, a written notice of resignation. 

 

(b) Trustee removal. Unless otherwise agreed to by both the Trustee and the Employer, the Employer may remove a Trustee at 

any time by delivering to the Trustee, at least thirty (30) days before its effective date, a written notice of such Trustee's removal. 

 

(c) Appointment of successor. Upon the death, resignation, incapacity, or removal of any Trustee, a successor may be appointed 

by the Employer; and such successor, upon accepting such appointment in writing and delivering same to the Employer, shall, 

without further act, become vested with all the powers and responsibilities of the predecessor as if such successor had been 

originally named as a Trustee herein. Until such a successor is appointed, any remaining Trustee or Trustees shall have full 

authority to act under the terms of the Plan. 

 

(d) Appointment of successor prior to removal of predecessor. The Employer may designate one or more successors prior to 

the death, resignation, incapacity, or removal of a Trustee. In the event a successor is so designated by the Employer and accepts 

such designation, the successor shall, without further act, become vested with all the powers and responsibilities of the predecessor 

as if such successor had been originally named as Trustee herein immediately upon the death, resignation, incapacity, or removal of 

the predecessor. 

 

(e) Trustee's statement upon cessation of being Trustee. Whenever any Trustee hereunder ceases to serve as such, the Trustee 

shall furnish to the Employer and Administrator a written statement of account with respect to the portion of the Plan Year during 

which the individual or entity served as Trustee. This statement shall be either (i) included as part of the annual statement of 

account for the Plan Year required under Section 7.9 or (ii) set forth in a special statement. Any such special statement of account 

should be rendered to the Employer no later than the due date of the annual statement of account for the Plan Year. The procedures 

set forth in Section 7.9 for the approval by the Employer of annual statements of account shall apply to any special statement of 

account rendered hereunder and approval by the Employer of any such special statement in the manner provided in Section 7.9 shall 

have the same effect upon the statement as the Employer's approval of an annual statement of account. No successor to the Trustee 

shall have any duty or responsibility to investigate the acts or transactions of any predecessor who has rendered all statements of 

account required by Section 7.9 and this subparagraph. 

 

7.11 TRANSFER OF INTEREST 

 

Notwithstanding any other provision contained in this Plan, the Trustee at the direction of the Administrator shall transfer the 

interest, if any, of a Participant to another trust forming part of a pension, profit sharing, or stock bonus plan that meets the requirements of 

Code §401(a), provided that the trust to which such transfers are made permits the transfer to be made and further provided that the terms 

of the transferee plan properly allocates the funds in each account to a transferee account that preserves all the required features and 
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restrictions applicable to such account under this Plan. However, the transfer of amounts from this Plan to a nonqualified foreign trust is 

treated as a distribution and the transfer of assets and liabilities from this Plan to a plan that satisfies Section 1165 of the Puerto Rico Code 

is also treated as distribution from the transferor plan. 

 

7.12 TRUSTEE INDEMNIFICATION 

 

To the extent permitted by the Code, the Employer agrees to indemnify and hold harmless the Trustee against any and all claims, 

losses, damages, expenses and liabilities the Trustee may incur in the exercise and performance of the Trustee's powers and duties 

hereunder, unless the same are determined to be due to gross negligence or willful misconduct. 

 

ARTICLE VIII 

AMENDMENT, TERMINATION AND MERGERS 

 

8.1 AMENDMENT 

 

(a) General rule on Employer amendment. The Employer shall have the right at any time to amend this Plan subject to the 

limitations of this Section. However, any amendment that affects the rights, duties or responsibilities of the Trustee (or Insurer) or 

Administrator may only be made with the Trustee's (or Insurer's) or Administrator's written consent. Any such amendment shall 

become effective as provided therein upon its execution. The Trustee (or Insurer) shall not be required to execute any such 

amendment unless the amendment affects the duties of the Trustee (or Insurer) hereunder. 

 

(b) Permissible amendments. The Employer may (1) change the choice of options in the Adoption Agreement, (2) add any 

appendix to the Adoption Agreement that is specifically permitted pursuant to the terms of the Plan (e.g., Appendix A to the 

Adoption Agreement (Special Effective Dates and Other Permitted Elections)); (3) amend administrative trust or custodial 

provisions, (4) add certain sample or model amendments published by the Internal Revenue Service or other required good-faith 

amendments which specifically provide that their adoption will not cause the Plan to be treated as an individually designed plan, 

and (5) add or change provisions permitted under the Plan and/or specify or change the effective date of a provision as permitted 

under the Plan. 

 

(c) Volume submitter practitioner amendments. The Employer (and every Participating Employer) expressly delegates 

authority to the volume submitter practitioner, the right to amend the Plan by submitting a copy of the amendment to each Employer 

(and Participating Employer) who has adopted this plan, after first having received a ruling or favorable determination from the 

Internal Revenue Service that the volume submitter Plan as amended qualifies under Code §401(a) (unless a ruling or determination 

is not required by the IRS).  

 

(d) Impermissible amendments. No amendment to the Plan shall be effective if it authorizes or permits any part of the Trust 

Fund (other than such part as is required to pay taxes and administration expenses) to be used for or diverted to any purpose other 

than for the exclusive benefit of the Participants or their Beneficiaries or estates; or causes any reduction in the amount credited to 

the account of any Participant; or causes or permits any portion of the Trust Fund to revert to or become property of the Employer. 

 

8.2 TERMINATION 

 

(a) Termination of Plan. The Employer shall have the right at any time to terminate the Plan by delivering to the Trustee (or 

Insurer) and Administrator written notice of such termination. Upon any full or partial termination or upon the complete 

discontinuance of the Employer's Contributions to the Plan (in the case of a Profit Sharing Plan), all amounts credited to the affected 

Participants' Combined Accounts shall become 100% Vested and shall not thereafter be subject to Forfeiture. 

 

(b) Distribution of assets. Upon the full termination of the Plan, the Employer shall direct the distribution of the assets to 

Participants in a manner that is consistent with and satisfies the provisions of Section 6.5. Distributions to a Participant shall be 

made in cash (or in property if permitted in the Adoption Agreement) or through the purchase of irrevocable nontransferable 

deferred commitments from the Insurer.  

 

8.3 MERGER, CONSOLIDATION OR TRANSFER OF ASSETS 

 

This Plan may be merged or consolidated with, or its assets and/or liabilities may be transferred to any other plan only if the 

benefits which would be received by a Participant of this Plan, in the event of a termination of the plan immediately after such transfer, 

merger or consolidation, are at least equal to the benefits the Participant would have received if the Plan had terminated immediately before 

the transfer, merger or consolidation. 
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ARTICLE IX 

MISCELLANEOUS 

 

9.1 EMPLOYER ADOPTIONS 

 

(a) Method of adoption. Any organization may become the Employer hereunder by executing the Adoption Agreement in a form 

satisfactory to the Trustee (or Insurer), and it shall provide such additional information as the Trustee (or Insurer) may require. The 

consent of the Trustee (or Insurer) to act as such shall be signified by its execution of the Adoption Agreement or a separate 

agreement (including, if elected in the Adoption Agreement, a separate trust agreement). 

 

(b) Separate affiliation. Except as otherwise provided in this Plan, the affiliation of the Employer and the participation of its 

Participants shall be separate and apart from that of any other employer and its participants hereunder. 

 

9.2 PARTICIPANT'S RIGHTS 

 

This Plan shall not be deemed to constitute a contract between the Employer and any Participant or to be a consideration or an 

inducement for the employment of any Participant or Employee. Nothing contained in this Plan shall be deemed to give any Participant or 

Employee the right to be retained in the service of the Employer or to interfere with the right of the Employer to discharge any Participant 

or Employee at any time regardless of the effect which such discharge shall have upon the Employee as a Participant of this Plan. 

 

9.3 ALIENATION 

 

(a) General rule. Subject to the exceptions provided below and as otherwise permitted by the Code, no benefit which shall be 

payable to any person (including a Participant or the Participant's Beneficiary) shall be subject in any manner to anticipation, 

alienation, sale, transfer, assignment, pledge, encumbrance, or charge, and any attempt to anticipate, alienate, sell, transfer, assign, 

pledge, encumber, or charge the same shall be void; and no such benefit shall in any manner be liable for, or subject to, the debts, 

contracts, liabilities, engagements, or torts of any such person, nor shall it be subject to attachment or legal process for or against 

such person, and the same shall not be recognized except to such extent as may be required by law. 

 

(b) Exception for loans. Subsection (a) shall not apply to the extent a Participant or Beneficiary is indebted to the Plan by reason 

of a loan made pursuant to Section 7.6. At the time a distribution is to be made to or for a Participant's or Beneficiary's benefit, such 

portion of the amount to be distributed as shall equal such indebtedness shall be paid to the Plan, to apply against or discharge such 

indebtedness. Prior to making a payment, however, the Participant or Beneficiary must be given notice by the Administrator that 

such indebtedness is to be so paid in whole or part from the Participant's interest in the Plan. If the Participant or Beneficiary does 

not agree that the indebtedness is a valid claim against the Participant's interest in the Plan, the Participant or Beneficiary shall be 

entitled to a review of the validity of the claim in accordance with procedures provided in Section 2.10. 

 

(c) Exception for QDRO. Subsection (a) shall not apply to a "qualified domestic relations order" defined in Code §414(p), and 

those other domestic relations orders permitted to be so treated by the Administrator under the provisions of the Retirement Equity 

Act of 1984. 

 

9.4 PLAN COMMUNICATIONS, INTERPRETATION AND CONSTRUCTION 

 

(a) Applicable law. This Plan and Trust shall be construed and enforced according to the Code, and the laws of the state or 

commonwealth in which the Employer's (or if there is a corporate Trustee, the Trustee's, or if the Plan is fully insured, the Insurer's) 

principal office is located (unless otherwise designated in Appendix A to the Adoption Agreement (Special Effective Dates and 

Other Permitted Elections), other than its laws respecting choice of law, to the extent not pre-empted by federal law.  

 

(b) Administrator's discretion. The Administrator has total and complete discretion to interpret and construe the Plan and to 

determine all questions arising in the administration, interpretation and application of the Plan. Any determination the Administrator 

makes under the Plan is final and binding upon any affected person. The Administrator must exercise all of its Plan powers and 

discretion, and perform all of its duties in a uniform manner.  

 

(c) Communications. All Participant or Beneficiary notices, designations, elections, consents or waivers must be made in a form 

the Administrator (or, as applicable, the Trustee or Insurer) specifies or otherwise approves. Any person entitled to notice under the 

Plan may waive the notice or shorten the notice period unless such actions are contrary to applicable law.  

 

(d) Evidence. Anyone, including the Employer, required to give data, statements or other information relevant under the terms of 

the Plan ("evidence") may do so by certificate, affidavit, document or other form which the person to act in reliance may consider 

pertinent, reliable and genuine, and to have been signed, made or presented by the proper party or parties. The Administrator, 

Trustee and Insurer are protected fully in acting and relying upon any evidence described under the immediately preceding 

sentence.  

 

(e) Plan terms binding. The Plan is binding upon all parties, including but not limited to, the Employer, Trustee, Insurer, 

Administrator, Participants and Beneficiaries.  
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(f) Parties to litigation. Except as otherwise provided by applicable law, a Participant or a Beneficiary is not a necessary party or 

required to receive notice of process in any court proceeding involving the Plan, the Trust or any fiduciary. Any final judgment (not 

subject to further appeal) entered in any such proceeding will be binding upon all parties, including the Employer, the 

Administrator, Trustee, Insurer, Participants and Beneficiaries. 

 

(g) Fiduciaries not insurers. The Trustee, Administrator and the Employer in no way guarantee the Plan assets from loss or 

depreciation. The Employer does not guarantee the payment of any money which may be or becomes due to any person from the 

Plan. The liability of the Employer, the Administrator and the Trustee to make any distribution from the Trust at any time and all 

times is limited to the then available assets of the Trust. 

 

(h) Construction/severability. The Plan, the Adoption Agreement, the Trust and all other documents to which they refer, will be 

interpreted consistent with and to preserve tax qualification of the Plan under Code §401(a) and tax exemption of the Trust under 

Code §501(a) and also consistent with other applicable law. To the extent permissible under applicable law, any provision which a 

court (or other entity with binding authority to interpret the Plan) determines to be inconsistent with such construction and 

interpretation, is deemed severed and is of no force or effect, and the remaining Plan terms will remain in full force and effect. 

 

(i) Uniformity. All provisions of this Plan shall be interpreted and applied in a uniform manner. 

 

(j) Headings. The headings and subheadings of this Plan have been inserted for convenience of reference and are to be ignored in 

any construction of the provisions hereof. 

 

9.5 GENDER, NUMBER AND TENSE 

 

Wherever any words are used herein in the masculine, feminine or neuter gender, they shall be construed as though they were also 

used in another gender in all cases where they would so apply; whenever any words are used herein in the singular or plural form, they 

shall be construed as though they were also used in the other form in all cases where they would so apply; and whenever any words are 

used herein in the past or present tense, they shall be construed as though they were also used in the other form in all cases where they 

would so apply. 

 

9.6 LEGAL ACTION 

 

In the event any claim, suit, or proceeding is brought regarding the Trust and/or Plan established hereunder to which the Trustee (or 

Insurer), the Employer or the Administrator may be a party, and such claim, suit, or proceeding is resolved in favor of the Trustee (or 

Insurer), the Employer or the Administrator, they shall be entitled to be reimbursed from the Trust Fund for any and all costs, attorney's 

fees, and other expenses pertaining thereto incurred by them for which they shall have become liable. 

 

9.7 PROHIBITION AGAINST DIVERSION OF FUNDS 

 

(a) General rule. Except as provided below and otherwise specifically permitted by law, it shall be impossible by operation of the 

Plan or of the Trust, by termination of either, by power of revocation or amendment, by the happening of any contingency, by 

collateral arrangement or by any other means, for any part of the corpus or income of any Trust Fund maintained pursuant to the 

Plan or any funds contributed thereto to be used for, or diverted to, purposes other than the exclusive benefit of Participants or their 

Beneficiaries. 

 

(b) Mistake of fact. In the event the Employer shall make a contribution under a mistake of fact, the Employer may demand 

repayment of such contribution at any time within one (1) year following the time of payment and the Trustee (or Insurer) shall 

return such amount to the Employer within the one (1) year period. Earnings of the Plan attributable to the contributions may not be 

returned to the Employer but any losses attributable thereto must reduce the amount so returned. 

 

9.8 EMPLOYER'S AND TRUSTEE'S PROTECTIVE CLAUSE 

 

The Employer, Administrator and Trustee, and their successors, shall not be responsible for the validity of any Contract issued 

hereunder or for the failure on the part of the Insurer to make payments provided by any such Contract, or for the action of any person 

which may delay payment or render a Contract null and void or unenforceable in whole or in part. 

 

9.9 INSURER'S PROTECTIVE CLAUSE 

 

Except as otherwise agreed upon in writing between the Employer and the Insurer, an Insurer which issues any Contracts hereunder 

shall not have any responsibility for the validity of this Plan or for the tax or legal aspects of this Plan. The Insurer shall be protected and 

held harmless in acting in accordance with any written direction of the Administrator or Trustee, and shall have no duty to see to the 

application of any funds paid to the Trustee, nor be required to question any actions directed by the Administrator or Trustee. Regardless of 

any provision of this Plan, the Insurer shall not be required to take or permit any action or allow any benefit or privilege contrary to the 

terms of any Contract which it issues hereunder, or the rules of the Insurer. 
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9.10 RECEIPT AND RELEASE FOR PAYMENTS 

 

Any payment to any Participant, the Participant's legal representative, Beneficiary, or to any guardian or committee appointed for 

such Participant or Beneficiary in accordance with the provisions of this Plan, shall, to the extent thereof, be in full satisfaction of all claims 

hereunder against the Trustee (or Insurer) and the Employer. 

 

9.11 ACTION BY THE EMPLOYER 

 

Whenever the Employer under the terms of the Plan is permitted or required to do or perform any act or matter or thing, it shall be 

done and performed by a person duly authorized by its legally constituted authority. 

 

9.12 APPROVAL BY INTERNAL REVENUE SERVICE 

 

Notwithstanding anything herein to the contrary, if, pursuant to an application for qualification is made by the time prescribed by 

law or such later date as the Secretary of Treasury may prescribe, the Commissioner of the Internal Revenue Service or the Commissioner's 

delegate should determine that the Plan does not initially qualify as a tax-exempt plan under Code §§401 and 501, and such determination 

is not contested, or if contested, is finally upheld, then if the Plan is a new plan, it shall be void ab initio and all amounts contributed to the 

Plan, by the Employer, less expenses paid, shall be returned within one (1) year and the Plan shall terminate, and the Trustee (or Insurer) 

shall be discharged from all further obligations. If the disqualification relates to a Plan amendment, then the Plan shall operate as if it had 

not been amended. If the Employer's Plan fails to attain or retain qualification, such Plan will no longer participate in this volume submitter 

plan and will be considered an individually designed plan. 

 

9.13 PAYMENT OF BENEFITS 

 

Except as otherwise provided in the Plan, benefits under this Plan shall be paid, subject to Sections 6.11 and 6.12, only upon death, 

Total and Permanent Disability, normal or early retirement, severance of employment, or termination of the Plan. 

 

9.14 ELECTRONIC MEDIA  

 

The Administrator may use any electronic medium to give or receive any Plan notice, communicate any Plan policy, conduct any 

written Plan communication, satisfy any Plan filing or other compliance requirement and conduct any other Plan transaction to the extent 

permissible under applicable law. A Participant or a Participant's Spouse, to the extent authorized by the Administrator, may use any 

electronic medium to make or provide any Beneficiary designation, election, notice, consent or waiver under the Plan, to the extent 

permissible under applicable law. Any reference in this Plan to a "form," a "notice," an "election," a "consent," a "waiver," a "designation," 

a "policy" or to any other Plan-related communication includes an electronic version thereof as permitted under applicable law. 

Notwithstanding the foregoing, any Participant or Beneficiary notices and consent that are required pursuant to the Code must satisfy 

Regulation §1.401(a)-21. 

 

9.15 PLAN CORRECTION 

 

The Administrator in conjunction with the Employer may undertake such correction of Plan errors as the Administrator deems 

necessary, including correction to preserve tax qualification of the Plan under Code §401(a) or to correct a fiduciary breach under state or 

local law. Without limiting the Administrator's authority under the prior sentence, the Administrator, as it determines to be reasonable and 

appropriate, may undertake correction of Plan document, operational, demographic and Employer eligibility failures under a method 

described in the Plan or under the IRS Employee Plans Compliance Resolution System ("EPCRS") or any successor program to EPCRS. 

Furthermore, the Employer may make corrective contributions pursuant to this Section regardless of whether the Plan otherwise permits 

such contribution source. In addition, the Plan is authorized to recover benefits from Participants or Beneficiaries that have been 

improperly distributed. 

 

9.16 NONTRUSTEED PLANS 

 

If the Plan is funded solely with Contracts, then notwithstanding Sections 9.7 and 9.12, no Contract will be purchased under the 

Plan unless such Contract or a separate definite written agreement between the Employer and the Insurer provides that no value under 

Contracts providing benefits under the Plan or credits determined by the Insurer (on account of dividends, earnings, or other experience 

rating credits, or surrender or cancellation credits) with respect to such Contracts may be paid or returned to the Employer or diverted to or 

used for other than the exclusive benefit of the Participants or their Beneficiaries. However, any contribution made by the Employer 

because of a mistake of fact must be returned to the Employer within one year of the contribution. 

 

If this Plan is funded by individual Contracts that provide a Participant's benefit under the Plan, such individual Contracts shall 

constitute the Participant's Account balance. If this Plan is funded by group Contracts, under the group annuity or group insurance Contract, 

premiums or other consideration received by the Insurer must be allocated to Participants' Accounts under the Plan. 
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ARTICLE X 

PARTICIPATING EMPLOYERS 

 

10.1 ELECTION TO BECOME A PARTICIPATING EMPLOYER 

 

Notwithstanding anything herein to the contrary, with the consent of the Employer and Trustee (or Insurer), any Employer may 

adopt the Employer's Plan and all of the provisions hereof, and participate herein and be known as a Participating Employer, by a properly 

executed document evidencing said intent and will of such Participating Employer (a participation agreement). In the event a Participating 

Employer is not an Affiliated Employer, then the provisions of Article XII shall apply rather than the provision of this Article XI. 

 

10.2 REQUIREMENTS OF PARTICIPATING EMPLOYERS 

 

(a) Permissible variations of participation agreement. The participation agreement must identify the Participating Employer 

and the covered Employees and provide for the Participating Employer's signature. In addition, in the participation agreement, the 

Employer shall specify which elections, if any, the Participating Employer can modify, and any restrictions on the modifications. 

Any such modification shall apply only to the Employees of that Participating Employer. The Participating Employer shall make 

any such modification by selecting the appropriate option on its participation agreement to the Employer's Adoption Agreement. To 

the extent that the participation agreement does not permit modification of an election, any attempt by a Participating Employer to 

modify the election shall have no effect on the Plan and the Participating Employer is bound by the Plan terms as selected by the 

Employer. If a Participating Employer does not make any permissible participation agreement election modifications, then with 

regard to any election, the Participating Employer is bound by the Adoption Agreement terms as completed by the "lead Employer." 

 

(b) Holding and investing assets. The Trustee (or Insurer) may, but shall not be required to, commingle, hold and invest as one 

Trust Fund all contributions made by Participating Employers, as well as all increments thereof. However, the assets of the Plan 

shall, on an ongoing basis, be available to pay benefits to all Participants and Beneficiaries under the Plan without regard to the 

Employer or Participating Employer who contributed such assets. 

 

(c) Payment of expenses. Unless the Employer otherwise directs, any expenses of the Plan which are to be paid by the Employer 

or borne by the Trust Fund shall be paid by each Participating Employer in the same proportion that the total amount standing to the 

credit of all Participants employed by such Employer bears to the total standing to the credit of all Participants. 

 

10.3 DESIGNATION OF AGENT 

 

Each Participating Employer shall be deemed to be a part of this Plan; provided, however, that with respect to all of its relations 

with the Trustee (or Insurer) and Administrator for purposes of this Plan, each Participating Employer shall be deemed to have designated 

irrevocably the Employer as its agent. Unless the context of the Plan clearly indicates otherwise, the word "Employer" shall be deemed to 

include each Participating Employer as related to its adoption of the Plan. 

 

10.4 EMPLOYEE TRANSFERS 

 

In the event an Employee is transferred between Participating Employers, accumulated service and eligibility shall be carried with 

the Employee involved. No such transfer shall effect a severance of employment hereunder, and the Participating Employer to which the 

Employee is transferred shall thereupon become obligated hereunder with respect to such Employee in the same manner as was the 

Participating Employer from whom the Employee was transferred. 

 

10.5 PARTICIPATING EMPLOYER'S CONTRIBUTION AND FORFEITURES 

 

Any contribution and/or Forfeiture subject to allocation during each Plan Year shall be determined and allocated separately by each 

Participating Employer, and shall be allocated only among the Participants eligible to share in the contribution and Forfeiture allocation of 

the Employer or Participating Employer making the contribution or by which the forfeiting Participant was employed. 

 

On the basis of the information furnished by the Administrator, the Trustee (or Insurer) shall keep separate books and records 

concerning the affairs of each Participating Employer hereunder and as to the accounts and credits of the Employees of each Participating 

Employer. The Trustee (or Insurer) may, but need not, register Contracts so as to evidence that a particular Participating Employer is the 

interested Employer hereunder, but in the event of an Employee transfer from one Participating Employer to another, the employing 

Employer shall immediately notify the Trustee (or Insurer) thereof. 

 

10.6 AMENDMENT 

 

Any Participating Employer hereby authorizes the Employer to make amendments on its behalf, unless otherwise agreed among all 

affected parties. If a Participating Employer is not an Affiliated Employer, then amendment of this Plan by the Employer at any time when 

there shall be a Participating Employer shall, unless otherwise agreed to by the affected parties, only be by the written action of each and 

every Participating Employer and with the consent of the Trustee (or Insurer) where such consent is necessary in accordance with the terms 

of this Plan. 
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10.7 DISCONTINUANCE OF PARTICIPATION 

 

Any Participating Employer that is an Affiliated Employer shall be permitted to discontinue or revoke its participation in the Plan at 

any time. At the time of any such discontinuance or revocation, satisfactory evidence thereof and of any applicable conditions imposed 

shall be delivered to the Trustee (or Insurer). The Trustee (or Insurer) shall thereafter transfer, deliver and assign Contracts and other Trust 

Fund assets allocable to the Participants of such Participating Employer to such new trustee (or insurer) or custodian as shall have been 

designated by such Participating Employer, in the event that it has established a separate qualified retirement plan for its employees. If no 

successor is designated, the Trustee (or Insurer) shall retain such assets for the Employees of said Participating Employer pursuant to the 

provisions of Article VII hereof. In no such event shall any part of the corpus or income of the Trust Fund as it relates to such Participating 

Employer be used for or diverted to purposes other than for the exclusive benefit of the Employees of such Participating Employer. 

 

10.8 ADMINISTRATOR'S AUTHORITY 

 

The Administrator shall have authority to make any and all necessary rules or regulations, binding upon all Participating Employers 

and all Participants, to effectuate the purpose of this Article. 

 

ARTICLE XI 

MULTIPLE EMPLOYER PROVISIONS 

 

11.1 ELECTION AND OVERRIDING EFFECT 

 

If a Participating Employer that is not an Affiliated Employer adopts this Plan, then the provisions of this Article XI shall apply to 

each Participating Employer as of the Effective Date specified in its participation agreement and supersede any contrary provisions in the 

basic Plan document or the Adoption Agreement. If this Article XI applies, then the Plan shall be a multiple employer plan as described in 

Code §413(c). In this case, the Employer and each Participating Employer acknowledge that the Plan is a multiple employer plan subject to 

the rules of Code §413(c) and the Regulations thereunder, which are hereby incorporated by reference, and specific annual reporting 

requirements. 

 

11.2 DEFINITIONS 

 

The following definitions shall apply to this Article XI and shall supersede any conflicting definitions in the Plan: 

 

(a) Employee. "Employee" means any common law employee, Leased Employee or other person the Code treats as an employee 

of a Participating Employer for purposes of the Participating Employer's qualified plan. Either the Adoption Agreement or a 

participation agreement to the Adoption Agreement may designate any Employee, or class of Employees, as not eligible to 

participate in the Plan. 

 

(b) Lead Employer. "Lead Employer" means the signatory Employer to the Adoption Agreement execution page, and does not 

include any Affiliated Employer or Participating Employer. The "lead Employer" has the same meaning as the Employer for 

purposes of making Plan amendments and other purposes regardless of whether the "lead Employer" is also a Participating 

Employer under this Article XI. 

 

11.3 PARTICIPATING EMPLOYER ELECTIONS 

 

The participation agreement must identify the Participating Employer and the covered Employees and provide for the Participating 

Employer's signature. In addition, in the participation agreement, the "lead Employer" shall specify which elections, if any, the 

Participating Employer can modify, and any restrictions on the modifications. Any such modification shall apply only to the employees of 

that Participating Employer. The Participating Employer shall make any such modification by selecting the appropriate option on its 

participation agreement to the "lead Employer's" Adoption Agreement. To the extent that the Adoption Agreement does not permit 

modification of an election, any attempt by a Participating Employer to modify the election shall have no effect on the Plan and the 

Participating Employer is bound by the Plan terms as selected by the "lead Employer." If a Participating Employer does not make any 

permissible participation agreement election modifications, then with regard to any election, the Participating Employer is bound by the 

Adoption Agreement terms as completed by the "lead Employer."  

 

11.4 TESTING 
 

The Administrator shall apply the Code §415 limitation in Section 4.4 for the Plan as a whole.  

 

11.5 COMPENSATION 

 

(a) Separate determination. A Participant's Compensation shall be determined separately for each Participating Employer for 

purposes of allocations under Article IV. 

 

(b) Joint status. For all Plan purposes, including but not limited to determining the Code §415 limits in Section 4.4, 

Compensation includes all Compensation paid by or for any Participating Employer. 
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11.6 SERVICE 

 

An Employee's service includes all Hours of Service and Years of Service with any and all Participating Employers. An Employee 

who terminates employment with one Participating Employer and immediately commences employment with another Participating 

Employer has not separated from service or had a severance from employment. 

 

11.7 COOPERATION AND INDEMNIFICATION 

 

(a) Cooperation. Each Participating Employer agrees to timely provide all information the Administrator deems necessary to 

insure the Plan is operated in accordance with the requirements of the Code and will cooperate fully with the "lead Employer," the 

Plan, the Plan fiduciaries and other proper representatives in maintaining the qualified status of the Plan. Such cooperation will 

include payment of such amounts into the Plan, to be allocated to employees of the Participating Employer, which are reasonably 

required to maintain the tax-qualified status of the Plan. 

 

(b) Indemnity. Each Participating Employer will indemnify and hold harmless the Administrator, the "lead Employer" and its 

subsidiaries; officers, directors, shareholders, employees, and agents of the "lead Employer"; the Plan; the Trustees, Participants and 

Beneficiaries of the Plan, as well as their respective successors and assigns, against any cause of action, loss, liability, damage, cost, 

or expense of any nature whatsoever (including, but not limited to, attorney's fees and costs, whether or not suit is brought, as well 

as IRS plan disqualifications, other sanctions or compliance fees and penalties) arising out of or relating to the Participating 

Employer's noncompliance with any of the Plan's terms or requirements; any intentional or negligent act or omission the 

Participating Employer commits with regard to the Plan; and any omission or provision of incorrect information with regard to the 

Plan which causes the Plan to fail to satisfy the requirements of a tax-qualified plan.  

 

11.8 INVOLUNTARY TERMINATION 

 

Unless the "lead Employer" provides otherwise in an addendum hereto, the "lead Employer" shall have the power to terminate the 

participation of any Participating Employer (hereafter "Terminated Employer") in this Plan. If and when the "lead Employer" wishes to 

exercise this power, the following shall occur: 

 

(a) Notice. The "lead Employer" shall give the "Terminated Employer" a notice of the "lead Employer's" intent to terminate the 

"Terminated Employer's" status as a Participating Employer of the Plan. The "lead Employer" will provide such notice not less than 

thirty (30) days prior to the date of termination unless the "lead Employer" determines that the interest of Plan Participants requires 

earlier termination. 

 

(b) Spin-off. The "lead Employer" shall establish a new defined contribution plan, using the provisions of this Plan with any 

modifications contained in the "Terminated Employer's" participation agreement, as a guide to establish a new defined contribution 

plan (the "spin-off plan"). The "lead Employer" will direct the Trustee to transfer (in accordance with the rules of Code §414(l) and 

the provisions of Section 8.3) the Accounts of the Employees of the "Terminated Employer" to the "spin-off plan." The "Terminated 

Employer" shall be the Employer, Administrator, and sponsor of the "spin-off plan." The Trustee of the "spin-off plan" shall be the 

person or entity designated by the "Terminated Employer." However, the "lead Employer" shall have the option to designate an 

appropriate financial institution as Trustee instead if necessary to protect the interest of the Participants. The "lead Employer" shall 

have the authority to charge the "Terminated Employer" or the Accounts of the Employees of the "Terminated Employer" a 

reasonable fee to pay the expenses of establishing the "spin-off plan." 

 

(c) Alternatives. The "Terminated Employer," in lieu of creation of the "spin-off plan" under (b) above, has the option to elect a 

transfer alternative in accordance with this Subsection (c).  

 

(1)  Election. To exercise the option described in this Subsection, the "Terminated Employer" must inform the "lead 

Employer" of its choice, and must supply any reasonably required documentation as soon as practical. If the "lead Employer" 

has not received notice of a "Terminated Employer's" exercise of this option within ten (10) days prior to the stated date of 

termination, the "lead Employer" can choose to disregard the exercise and proceed with the Spin-off.  

 

(2) Transfer. If the "Terminated Employer" selects this option, the Administrator shall transfer (in accordance with the rules 

of Code §414(l) and the provisions of Section 8.3) the Accounts of the Employees of the "Terminated Employer" to a qualified 

plan the "Terminated Employer" maintains. To exercise this option, the "Terminated Employer" must deliver to the "lead 

Employer" or Administrator in writing the name and other relevant information of the transferee plan and must provide such 

assurances that the Administrator shall reasonably require to demonstrate that the transferee plan is a qualified plan. 
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(d) Participants. The Employees of the "Terminated Employer" shall cease to be eligible to accrue additional benefits under the 

Plan with respect to Compensation paid by the "Terminated Employer," effective as of the date of termination. To the extent that 

these Employees have accrued but unpaid contributions as of the date of termination, the "Terminated Employer" shall pay such 

amounts to the Plan or the "spin-off plan" no later than thirty (30) days after the date of termination, unless the "Terminated 

Employer" effectively selects the Transfer option under Subsection (c)(2) above. 

 

(e) Consent. By its signature on the participation agreement, the "Terminated Employer" specifically consents to the provisions of 

this Article and agrees to perform its responsibilities with regard to the "spin-off plan," if necessary. 

 

11.9 VOLUNTARY TERMINATION 

 

A Participating Employer (hereafter "withdrawing employer") may voluntarily withdraw from participation in this  

Plan at any time. If and when a "withdrawing employer" wishes to withdraw, the following shall occur: 

 

(a) Notice. The "withdrawing employer" shall inform the "lead Employer" and the Administrator of its intention to withdraw from 

the Plan. The "withdrawing employer" must give the notice not less than thirty (30) days prior to the effective date of its 

withdrawal. 

 

(b) Procedure. The "withdrawing employer" and the "lead Employer" shall agree upon procedures for the orderly withdrawal of 

the "withdrawing employer" from the plan. Such procedures may include any of the optional spin-off or transfer options described 

in Section 11.8. 

 

(c) Costs. The "withdrawing employer" shall bear all reasonable costs associated with withdrawal and transfer under this Section. 

 

(d) Participants. The Employees of the "withdrawing employer" shall cease to be eligible to accrue additional benefits under the 

Plan as to Compensation paid by the "withdrawing employer," effective as of the effective date of withdrawal. To the extent that 

such Employees have accrued but unpaid contributions as of the effective date of withdrawal, the "withdrawing employer" shall 

contribute such amounts to the Plan or the "spin-off plan" promptly after the effective date of withdrawal, unless the accounts are 

transferred to a qualified plan the "withdrawing employer" maintains. 

 

 

 

 

 



































































































































CITY OF CLERMONT
RESOLUTION NO. 2020-05R

1

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
CLERMONT, LAKE COUNTY, FLORIDA CREATING AND ADOPTING 
A NEW CITY MANAGER (CM) 401(a) DEFINED CONTRIBUTION 
PLAN DOCUMENT, PLAN SERVICES AGREEMENT AND ADOPTION 
AGREEMENT; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the City Council of the City of Clermont deems it advisable and in the best 
interest of the City, that a new CM 401(a) Defined Contribution Plan Document and Adoption 
Agreement be adopted;

NOW, THEREFORE, BE IT RESOLVED, that the new City of Clermont CM 401(a) 
Defined Contribution Plan Document, Plan Services Agreement and Adoption Agreement are 
hereby adopted as follows: 

SECTION 1.  

The City Council does hereby adopt the new City of Clermont CM 401(a) Defined Contribution 
Plan Document, Plan Services Agreement and Adoption Agreement as set forth in Attachment 
A, attached hereto and incorporated herein.  The City Council of the City of Clermont may 
amend the Plan Document and Adoption Agreement by Resolution when deemed necessary and 
in the best interest of the City of Clermont.

SECTION 2.

Any resolution previously adopted by the City Council and in conflict herewith is hereby 
repealed to the extent of the conflict.

SECTION 3.

This Resolution shall take effect immediately upon its adoption.



CITY OF CLERMONT
RESOLUTION NO. 2020-05R

DONE AND RESOLVED by the City Council of the City of Clermont, Lake County, 
Florida this 14th day of January, 2020.

CITY OF CLERMONT

____________________________ 
Gail L. Ash, Mayor 

ATTEST:

________________________________
Tracy Ackroyd Howe, City Clerk 

Approved as to form and legality:

________________________________
Daniel F. Mantzaris, City Attorney



CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Ordinance No. 2020-01 Final
Karma Housing 

Requested Action  

Recommend approval of Ordinance No. 2020-01.

Staff Report  

The applicant, GatorSKtch Inc., is requesting to rezone the subject parcel from C-1 Light Commercial district to 
Planned Unit Development (PUD). The property is located at the southwest corner of SR 50 and East Avenue and is 
approximately 3.04 acres, with a Commercial Future Land Use Designation.  The property contains three parcels 
that will be combined to allow for development. The applicant would like to construct a 36-unit multi-family apartment 
development, and use the existing commercial building in conjunction with the apartments for the leasing office, 
laundry room, gym, retail store, for the tenants of the multi-family development. 

The requested 36 apartment units is the maximum density allowed of 12 units per acre for the Commercial Land Use 
Designation. The site as designed will provide two access points, one on Chestnut Street as the secondary and the 
other on Second Street as the primary access. The applicant has not identified any requested code waivers and will 
develop the site to meet the City’s Architectural Standards and Land Development Codes. The applicant has 
provided a request for an exemption from a Tier 1 Traffic Impact Analysis Report, which will be reviewed by the 
City’s Traffic Engineer Consultant. The applicant will be required to provide school concurrency for the development. 

Staff has reviewed the application as submitted and finds the proposed use will not be detrimental to the health, 
safety or general welfare of persons residing or working in the vicinity. The request to change the zoning from C-1 
Light Commercial to Planned Unit Development is consistent with the development pattern for the surrounding 
areas. Therefore, staff recommends approval to rezone the subject property to a Planned Unit Development (PUD) 
with the conditions contained in Ordinance No. 2020-01. 



Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Ordinance 2020-01-Formatted Ordinance 2020-01-Formatted.pdf
2. Karma Housing-Location Map Karma Housing-Location Map.pdf
3. Zoning Map Zoning Map.pdf
4. 9-13-19 Site Plan 9-13-19 Site Plan.pdf
5. GSC Narrative-9-12-19 GSC Narrative-9-12-19.pdf
6. KarmaHousingMF_APFLtr_09132019 KarmaHousingMF_APFLtr_09132019.pdf
7. Tier 1 Exemp. Request - Karma Housing Tier 1 Exemp. Request - Karma Housing.pdf
8. Application Application.pdf
9. ORDINANCE NO 2020-01-Legal AD ORDINANCE NO 2020-01-Legal AD.pdf
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AN ORDINANCE UNDER THE CODE OF ORDINANCES OF THE CITY 

OF CLERMONT, LAKE COUNTY, FLORIDA AMENDING THE 

OFFICIAL ZONING MAP OF THE CITY OF CLERMONT, REFERRED 

TO IN CHAPTER 122 OF ORDINANCE NO. 289-C, CODE OF 

ORDINANCES; REZONING THE REAL PROPERTIES DESCRIBED 

HEREIN AS SHOWN BELOW; PROVIDING FOR SEVERABILITY, AN 

EFFECTIVE DATE, AND PUBLICATION. 
 

The City Council of the City of Clermont, Lake County, Florida hereby ordains that: 

 

SECTION 1: 

 

The Official Zoning Map of the City of Clermont, Lake County, Florida referred to in Chapter 122 

of Ordinance No. 289-C, Code of Ordinances, is hereby amended by rezoning the following 

described property:  

 

 LEGAL DESCRIPTION 

 

ALL OF LOTS 1 THROUGH 20, BLOCK 8, ELLA VISTA HEIGHTS, ACCORDING TO THE 

OFFICIAL MAP OF THE CITY OF CLERMONT, AS RECORDED IN PLAT BOOK 8, PAGES 

17 THROUGH 23 OF THE PUBLIC RECORDS OF LAKE COUNTY, FLORIDA, LESS THE 

PART OF LOT 20 CONVEYED TO THE STATE OF FLORIDA AS RECORDED IN O.R. 

BOOK 624, PAGE 449 OF THE PUBLIC RECORDS OF LAKE COUNTY, FLORIDA, AND 

LESS THE RIGHT OF WAY FOR STATE ROAD 50. 

 

A PARCEL OF LAND LYING IN PORTIONS OF LOTS 1 & 2, PORTIONS OF LOTS 14 & 15, 

LOTS 16 THROUGH 19, AND PORTIONS OF LOT 20, BLOCK 8, ELLA VISTA HEIGHTS, 

ACCORDING TO THE OFFICIAL MAP OF THE CITY OF CLERMONT, AS RECORDED IN 

PLAT BOOK 8, PAGES 17 THROUGH 23 OF THE PUBLIC RECORDS OF LAKE COUNTY, 

FLORIDA; BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

 

COMMENCE AT THE NORTHWEST CORNER OF BLOCK 8, ELLA VISTA HEIGHTS, 

ACCORDING TO THE OFFICIAL MAP OF THE CITY OF CLERMONT, AS RECORDED IN 

PLAT BOOK 8, PAGES 17 THROUGH 23 OF THE PUBLIC RECORDS OF LAKE COUNTY, 

FLORIDA; THENCE SOUTH 00°35'10" WEST, 10.00 FEET TO A 5/8” IRON ROD AND CAP 

“S&ME INC FL 8165 GA 1252”, LYING AT THE INTERSECTION OF THE SOUTH RIGHT-

OF-WAY LINE OF STATE ROAD 50 “A.K.A. WEST COLONIAL DRIVE” (80.0' RIGHT-OF-

WAY) AND THE EAST RIGHT-OF-WAY LINE OF 2ND STREET (60.0' RIGHT-OF-WAY); 

THENCE LEAVING SAID EAST RIGHT-OF-WAY LINE OF 2ND STREET AND ALONG 

SAID SOUTH RIGHT-OF-WAY LINE OF STATE ROAD 50, SOUTH 89°24'50" EAST, 197.75 

FEET TO A 5/8” IRON ROD AND CAP “S&ME INC FL 8165 GA 1252” AND THE POINT 

OF BEGINNING; THENCE FROM SAID POINT OF BEGINNING AND CONTINUING 

ALONG SAID SOUTH RIGHT-OF-WAY LINE, SOUTH 89°24'50" EAST, 100.00 FEET TO A 

NAIL & DISC “FDOT” AND POINT OF CURVATURE; THENCE CONTINUE ALONG SAID 

SOUTH RIGHT-OF-WAY LINE AND ALONG SAID CURVE TO THE RIGHT, CONCAVE 

TO THE SOUTH, FOR A OF 137.77 FEET TO A NAIL & DISC “LB 6892 PLS 5130” LYING 

ON A NON-TANGENT LINE (RIGHT-OF-WAY CORNER CLIP), SAID CURVE HAS A 
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RADIUS OF 5689.65 FEET, A CENTRAL ANGLE OF 001°23'14", A CHORD BEARING OF 

SOUTH 88°43'13" EAST, AND CHORD DISTANCE OF 137.76 FEET; THENCE LEAVING 

SAID SOUTH RIGHT-OF-WAY LINE AND SAID ALONG SAID NON-TANGENT LINE 

(RIGHT-OF-WAY CORNER CLIP), SOUTH 33°33'48” EAST, 28.95 FEET TO A 5/8” IRON 

ROD “NO IDENTIFICATION”, LYING AT THE INTERSECTION OF SAID NON-TANGENT 

LINE (RIGHT-OF-WAY CORNER CLIP) AND THE NORTHWEST RIGHT-OF-WAY LINE 

OF EAST AVENUE (80.0' RIGHT-OF-WAY) ALSO LYING IN A NON TANGENT CURVE; 

THENCE LEAVING SAID NON TANGENT LINE (RIGHT-OF-WAY CORNER CLIP) AND 

ALONG SAID NORTHWEST RIGHT-OF-WAY LINE AND SAID NON-TANGENT CURVE 

TO THE RIGHT, CONCAVE TO THE NORTHWEST, FOR A DISTANCE OF 106.39 FEET 

TO A 5/8” IRON ROD AND CAP “S&ME INC FL 8165 GA 1252”, SAID CURVE HAS A 

RADIUS OF 1919.94 FEET, A CENTRAL ANGLE OF 003°10'30", A CHORD BEARING OF 

SOUTH 28°11'16" WEST, AND CHORD DISTANCE OF 106.38 FEET; THENCE LEAVING 

SAID CURVE AND CONTINUING ALONG SAID NORTHWEST RIGHT-OF-WAY, SOUTH 

29°46'31" WEST, 200.00 FEET TO A 5/8” IRON ROD AND CAP “S&ME INC FL 8165 GA 

1252” AND POINT OF CURVATURE; THENCE ALONG SAID CURVE AND CONTINUING 

ALONG SAID NORTHWEST RIGHT-OF-WAY TO THE LEFT, CONCAVE TO THE 

SOUTHEAST, FOR A DISTANCE OF 30.17 FEET TO A 5/8” IRON ROD AND CAP “LS 

5130”, SAID CURVE HAS A RADIUS OF 868.90 FEET, A CENTRAL ANGLE OF 001°59'22", 

A CHORD BEARING OF SOUTH 28°46'50" WEST, AND CHORD DISTANCE OF 30.17 

FEET; THENCE LEAVING SAID CURVE AND SAID NORTHWEST RIGHT-OF-WAY 

LINE, NORTH 63°23'31" WEST, 126.95 FEET TO A 5/8” IRON ROD AND CAP 

“IILLEGIBLE”; THENCE NORTH 13°23'10” EAST, 95.50 FEET TO A 5/8” IRON ROD AND 

CAP “S&ME INC FL 8165 GA 1252”; THENCE NORTH 00°35'10” EAST, 172.27 FEET TO 

THE POINT OF BEGINNING. 

 

LOCATION 

Vacant property located at the southwest corner of State Road 50 and East Avenue 

(Alternate Key – 1619432, 2697431 and 2919761)  

 

From: C-1 Light Commercial 

To: Planned Unit Development (PUD)  

 

SECTION 2.  General Conditions 

 

This application is for a Planned Unit Development to allow for a multi-family residential Planned 

Unit Development; be granted subject to the following conditions: 

 

1. The conditions as set forth in this Planned Unit Development shall be legally binding upon 

any heirs, assigns and successors in title or interest. 

 

2. The property shall be developed in substantial accordance with the Conceptual Site Plan, 

prepared by GatorSktck, Inc., and identified as Exhibit A.  Formal construction plans 

incorporating all conditions stated in this permit shall be submitted for review and approved 

by the Site Review Committee prior to the issuance of a zoning clearance or other 

development permits.   
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3. No person, firm, corporation or entity shall erect, construct, enlarge, alter, repair, remove, 

improve, move, convert, or demolish any building or structure, or alter the land in any 

manner within the boundary of the project without first submitting necessary plans, 

obtaining necessary approvals, and obtaining necessary permits in accordance with the City 

of Clermont Land Development Regulations and those of other appropriate jurisdictional 

entities. 

 

SECTION 3.  Land Uses and Specific Conditions 

 

1. A total of up to 36 multi-family dwelling units may be permitted on the site, which is the 

maximum density permitted of 12 dwelling units per acre by the Comprehensive Plan for 

Commercial Land Use Designation.  The existing on site commercial building shall be used 

in conjunction with the multifamily development as a multi-purpose building, rental office 

and retail building, gym and laundry room for the tenants of the apartments. 

 

2. All Building setbacks shall comply with C-1 zoning Land Development Regulations. 

 

3. The maximum building height shall be up to 55 feet, measured at the highest point. 

 

4. The project will provide vehicle access points on Second Street as a primary and Chestnut 

Street as a secondary vehicular egress/ingress access.  The developer will be required to 

comply with City vehicular and pedestrian circulation requirements.  The City Engineer 

will review any required driveway permits at the time of final Engineering. 

 

5. The maximum height of any retaining walls shall be up to 6 feet in height as allowed by 

the Land Development Regualtions.   

 

6. The project will be required to comply with Clermont Solid Waste requirements for any 

dumpsters and enclosures to meet the waste demands for the project.   

 

7. The site may be developed to allow two (2), three (3) story apartment buildings with up to 

18 units per buildings.  The one bedrooms apartments must provide a minimum of 600 

square foot of living space and the two bedroom apartments must provide a minimum of 

975 square foot of living space for each unit.   

 

8. The buildings shall be constructed to meet the City of Clermont’s Architectural Design 

Standards. 

 

9. Fiber optic conduit and pull boxes may be required to be installed by the developer in the 

utility easements to extend the City’s fiber optic network. The City’s Information 

Technology Director will work with the developer at the time of site plan review to 

determine the extent of fiber optic conduit.  The City will reimburse the developer at 100 

percent for all costs including design, permitting, materials, and construction of the fiber 

optic conduit and pull boxes. 
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10. School concurrency shall be met before final site plan approval in accordance with the 

Comprehensive Plan and Land Development Code. 

 

11. Any Level of Service (LOS) traffic capacity deficiencies identified in the Transportation 

Impact Analysis must be mitigated by the property owner/applicant before issuance of any 

zoning clearance or development permits. 

12. The project shall be developed according to the C-1 Light Commercial zoning designation 

in the Land Development Code, unless expressly stated above.  

 

13. Sidewalks and pedestrian cross access shall be designed and constructed to meet ADA 

requirments and provide pedestrian safety for this project.  Sidewalks ae required for all 

rights of way. 

 

14.      Street lighting is required for this project to provide pedestrian safety.  A photometric plan 

that includes the location and foot candle at ground level will be reviewed during final site   

plan approval.     

 

SECTION 4. 

 

All Ordinances or parts of this Ordinance in conflict herewith are hereby repealed. 

 

SECTION 5.  

 

This Ordinance shall be recorded in the Public Records of Lake County, Florida. 

 

SECTION 6. 

 

Should any Section or part of this Section be declared invalid by any court of competent 

jurisdiction, such adjudications shall not apply to or affect any other provision of this Ordinance, 

except to the extent that the entire Section or part of the Section may be inseparable in meaning 

and effect from the Section to which such holding shall apply. 

 

SECTION 7. 

 

This Ordinance shall be published as provided by law, and it shall become law and take effect 

upon its Second Reading and Final Passage. 
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Location map: 
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Conceptual Site Plan Exhibit A: 
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 PASSED AND ADOPTED by the City Council of the City of Clermont, Lake County, 

Florida on this ______________ day of _______________________, 2020.  

 

 

       CITY OF CLERMONT 

 

 

 

_________________________________ 

Gail L. Ash, Mayor                                     

ATTEST: 

 

 

 

_________________________________ 

Tracy Ackroyd Howe, MMC, City Clerk 

 

 

 

Approved as to form and legality: 

 

 

 

___________________________________ 

Daniel F. Mantzaris, City Attorney 
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1000 E. Highway 50, Ste. 201A, Clermont, FL  34711 • 407.608.5677 office • 888.599.4814 fax 

www.gatorsktch.com 

Registered Architects:  AA26002310 

 

 

Narrative response per City Request dated August 6, 2019. 

 

The intent is to Re-zone the three lots from C1 to PUD. 

 

Add two 3 story apartment buildings with 18 units each. One Bedroom apartments are 

600 sqft and the two bedroom apartments are 975 sqft. 

 

3.04 acres x 12 units per acre = 36 units. (This is a conditional use item for the PUD) 

 

To keep the existing Commercial building and use. Add space to this building for office, 

maintenance and laundry spaces. 

 

Demo the existing building (1200 sqft on the south side of the property – alternate key 

2697431). 

 
Re-use the existing drive cut on Second St. as a primary means of vehicular egress / 
ingress. 
 
Re-use the existing drive cut on Chestnut as a second means of vehicular egress / 
ingress. 
 
Add standard and Ada parking for Apartment Buildings 
 
Provide one dumpster Enclosure. 
 
Provide two Fire Hydrants per Fire Marshal direction and Code 
 
Provide two retention ponds that are connected by culvert under Chestnut entrance. 
 
Provide double retaining wall system per detail 1 on site plan per LDR’s 
 
Providing all set backs of new construction per LDR. 
 
Landscape buffers on East Ave, Chestnut Street and Second Street will be a 10’ buffer 
using existing trees, new trees and plants per LDR.  Highway 50 frontage will remain as 
is. 
 
Existing utilities on site.  This service will be developed for the new buildings during the 
design phase. 
 
End of Narrative. 
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36202 EAST ELDORADO LAKE DR.                    EUSTIS, FLORIDA 32736                    (352) 589-2368 

KARMA HOUSING 
Request for Exemption from a Tier 1 Traffic Analysis 

 
The purpose of this evaluation is to provide a traffic analysis for a proposed multi-family 
development.  The project site is located at the corner of Chestnut St. and East Ave. in the 
City of Clermont.  The site currently has a 3,000 SF general office building that will be 
removed.  The proposed site will have 36 multi-family units.  The buildings will be three-
story 

 

 

TRIP GENERATION RATES 

Trip rates used in this analysis are from the ITE publication, Trip Generation, 10th Edition.  
Table 1 below summarizes the land use types, land use codes and trip rates for the 
development. 

Table 1 - ITE Trip Rates 

Multi-Family Mid-Rise 221 Trips/Dwelling Units Average Rate = 0.44 61% 39%
General Office Building 710 Trips/1,000 SF GFA Average Rate = 1.15 16% 84%

% In % Out

PM PEAK HOUR

EQUATIONLUCLAND USE
UNIT RATE

 

 

 

TRIP GENERATION - EXISTING 

Table 2 summarizes the trip generation for the existing site.  

 

Table 2 - Trip Generation Volumes (Proposed)  

LAND USE AMOUNT Vol. In Out
General Office Building 3,000 SF of GFA 3 0 3

PM PK HR

 

 

TRIP GENERATION - PROPOSED 

Table 3 summarizes the trip generation for the proposed site.  

 

Table 3 - Trip Generation Volumes (Proposed)  

LAND USE AMOUNT Vol. In Out
Multi-Family Mid-Rise 36 Dwelling Units 16 10 6

PM PK HR
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Request for Exemption from a Tier 1 Traffic Analysis 
Page 2 of 2 
 
 

NET NEW TRIPS 

Table 4 summarizes the estimated trip generation net increase (or decrease) due to the 
proposed development during the PM peak hour of the adjacent street (4-6 PM). 

 

Table 4 - Net New Trips 

CONDITION Vol. In Out

Existing 3 0 3
Proposed 16 10 6

 Net New Trips 13 10 3

PM PEAK HOUR

 

 

ROAD CAPACITY 

The nearest Transportation Management segments to the project are SR 50 between CR 
561 and East Avenue and SR 50 between East Avenue and US 27.  The PM Peak 
Hour/Peak Direction capacity is 2,000 and 3,020 trips respectively.  The 2018 PM Pk Hr/Pk 
Dir volumes are 1,774 trips westbound (v/c=0.89) for the segment between CR 561 and 
East Avenue, and 1,712 trips westbound (v/c=0.57) for the segment between East Avenue 
and US 27.  The project will add 10 inbound peak hour trips.  The critical link for inbound 
trips at this location is the segment between CR 561 and East Avenue.  Assuming that all 
of those new inbound trips travel westbound on this segment, the new volume would be 
1,784 trips (v/c=0.89). 
 

REQUEST FOR EXEMPTION FROM A TIER 1 TRAFFIC IMPACT ANALYSIS 

The proposed project will result in 10 inbound trips and 3 outbound trips in the PM peak 

hour period.  The local roadway network has adequate capacity to accommodate the new 

trips without reducing the Level of Service (LOS).  Therefore we request an exemption 

from a Tier 1 Traffic Impact Analysis. 

 

 

__________________________________ 

Donald A. Griffey, P.E.                 # 36799 
FL Certificate of Authorization        # 8082 

This item has been digitally signed and sealed by Donald A. Griffey, P.E.

Printed copies of this document are not considered signed and sealed

and the signature must be verified on any electronic copies.
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CITY OF CLERMONT

AGENDA ITEM
Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Ordinance No. 2020-02 Final
Victory Pointe  

Requested Action  

Recommend approval of Ordinance No. 2020-02.

Staff Report  

The owner, Mark Graff is requesting to amend the Planned Unit Development (PUD) Ordinance 2018-25 to allow for 
construction of eleven (11) residential townhomes at the subject property. The parcel is located northwest of the 
intersection of Montrose Street and 10th Street. On June 26, 2018, the City Council approved Ordinance No. 2018-
25, rezoning the property from R-3 Residential/Professional District and CBD Central Business District to a Planned 
Unit Development (PUD). The property is approximately 0.62 +/- acre in size and is currently vacant. The existing 
PUD allows 17 residential condominiums; the applicant was also able to utilize the recent density bonus in the 
Downtown Mixed Use future land use for development of the lot. 

The project as proposed will provide (11) eleven residential townhome units instead of the approved 17 units. The 
propose development will provide less density than previously approved. The project shall be developed in a 
manner to promote walkability and increased residential opportunities in the downtown area. One of the key 
elements of the Downtown and Waterfront Master Plan is to maximize the number of people who live, work and visit 
downtown, the proposed project is consistent with that concept. The project will connect into the City’s Victory Pointe 
Master Stormwater System for the drainage and retention requirements. The project will be required to comply with 
the Land Development Regulations and Architectural Design Standards. 

Staff has reviewed the application as submitted and finds the proposed use is compatible with the surrounding 
areas. Staff finds the project is in accordance with the vision of the Downtown and Waterfront Master Plan and 



consistent with the Comprehensive Plan.  The application as submitted meets the provisions of Section 122-315, 
Review Criteria for a PUD. Therefore, staff recommends approval of Ordinance 2020-02. 

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Final 2020-02 Townhomes PUD Final 2020-02 Townhomes PUD.pdf
2. Victory Pointe PUD Maps Victory Pointe PUD Maps.pdf
3. Concept Plan Concept Plan.pdf
4. Building Elevations Building Elevations.pdf
5. Application Application.pdf
6. ORDINANCE 2020-02-Legal AD ORDINANCE 2020-02-Legal AD.pdf
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AN ORDINANCE UNDER THE CODE OF ORDINANCES OF THE CITY OF 

CLERMONT, LAKE COUNTY, FLORIDA AMENDING THE OFFICIAL 

ZONING MAP OF THE CITY OF CLERMONT REFERRED TO IN 

CHAPTER 122 OF ORDINANCE NO. 289-C, CODE OF ORDINANCES; 

REZONING THE REAL PROPERTIES DESCRIBED HEREIN AS SHOWN 

BELOW; PROVIDING FOR SEVERABILITY, AN EFFECTIVE DATE, AND 

PUBLICATION. 

 

The City Council of the City of Clermont, Lake County, Florida hereby ordains that: 

 

SECTION 1. 

 

The Official Zoning Map of the City of Clermont, Lake County, Florida referred to in Chapter 122 of 

Ordinance No. 289-C, Code of Ordinances, is hereby amended by rezoning the following described 

property:  

 LEGAL DESCRIPTION 

 

Lot 1, Block 114, Official Map of The City of Clermont, according to the plat thereof, as recorded in 

Plat Book 8, Page 17, Public Records of Lake County, Florida. 
 

AND 
 

All that portion of Tenth Street, bounded on the South by the North right of way line of Montrose 

Street, and bounded on the North by the shores of West Lake, according to the Official Map of The 

City of Clermont, as recorded in Plat Book 8, Page 17, Public Records of Lake County, Florida. 

(abandoned by Ordinance 112-M in ORB 654, Page 2171) 

Less the East 10.00 feet of Tenth Street. 
 

Description:  

Lot 2, Block 114, Official Map of The City of Clermont, according to the Plat thereof, as recorded in 

Plat Book 8, Page 17, of the Public Records of Lake County, Florida. 
 

Description: 

Commence at the Southwest corner of Lot 1, Block 114, Official Map of The City of Clermont, 

according to the plat thereof, as recorded in Plat Book 8, Page 17, Public Records of Lake County, 

Florida, thence run N 00°31'43" E along the West line of said Lot 1 for a distance of 159.95 feet to 

the POINT OF BEGINNING; thence run N 00°31'43" E for a distance of 18.21 feet to the beginning 

of a curve concave to the Northeast, having a radius of 242.98 feet, a chord bearing of N 70°01'59" 

W and a chord distance of 53.05 feet; thence run Northwesterly along the arc of said curve for a 

distance of 53.15 feet through a central angle of 12°32'00" to a point on the West line of Lot 2, said 

plat of the Official Map of The City of Clermont; thence leaving said West line of Lot 2 run S 

82°44'40" E for a distance of 90.73 feet; thence run S 58°20'13" W for a distance of 47.37 feet to the 

Point of Beginning.  
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LOCATION 

Vacant parcel northwest of the intersection of Montrose Street and 10th Street  

Alternate Key: 3826383 & 178419 

 

To Amend Ordinance No. 2018-25 Planned Unit Development (PUD) 

 

SECTION 2. 

 

All Ordinances or parts of this Ordinance in conflict herewith are hereby repealed. 

 

SECTION 3. 

 

Should any Section or part of this Section be declared invalid by any court of competent jurisdiction, 

such adjudications shall not apply to or affect any other provision of this Ordinance, except to the 

extent that the entire Section or part of the Section may be inseparable in meaning and effect from 

the Section to which such holding shall apply. 

 

SECTION 4.  

 

This Ordinance shall be recorded in the Public Records of Lake County, Florida. 

 

SECTION 5. 

 

This Ordinance shall be published as provided by law, and it shall become law and take effect upon 

its Second Reading and Final Passage. 

 

SECTION 6. General Conditions 

 

This application is to amend a Planned Unit Development (PUD) Ordinance No. 2018-25 to allow 

for a residential townhome development, be granted subject to the following conditions: 

 

1. The conditions as set forth in this Planned Unit Development shall be legally binding upon 

any heirs, assigns and successors in title or interest. 

 

2. The property shall be developed in accordance with the Clermont Land Development 

Regulations and all buildings must be designed to meet Clermont Architectural Design 

Standards.  Formal construction plans incorporating all conditions stated in this permit shall 

be submitted for review and approved by the Site Review Committee prior to the issuance of 

a zoning clearance or other development permits.   
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3. No person, firm, corporation or entity shall erect, construct, enlarge, alter, repair, remove, 

improve, move, convert, or demolish any building or structure, or alter the land in any 

manner within the boundary of the project without first submitting necessary plans, obtaining 

necessary approvals, and obtaining necessary permits in accordance with the City of 

Clermont Land Development Regulations and those of other appropriate jurisdictional 

entities.                                                      

 

SECTION 7. Land Uses and Specific Conditions 

 

1. A total of up to eleven (11) single-family residential townhomes may be permitted on the 

site, not to exceed the maximum allowed density per acre within the project. 

 

2. The project may have elevation changes of up to 15 feet in height over the project site 

through the use of cut and fill.  These changes will be submitted to the City Engineer at the 

time of final engineering. 

 

3. Retaining wall heights up to 10 feet in height are allowed to deal with the grades on the site 

and the construction of the below level parking garage.   

 

4. The project may irrigate up to 20% of the overall site (max 6,300 sf) with potable water. 

 

5. The building shall be constructed in a manner that is similar in design to the architectural 

style and elevations as depicted in the Victory Pointe Townhomes Building Façade exhibit 

prepared by Elite Universal Architecture.   

 

6. The northern landscape buffer shall provide adequate plant materials that comply with City 

Code. 

 

7. The eastern and western landscape buffer shall provide appropriate plant materials that 

comply with City Code.  

 

8. The southern landscape buffer shall consist of groundcover, shrubs, and understory trees. 

 

9. Decorative ornamental fencing may be installed along the perimeter of the property line. 

 

10. For connectivity to downtown, a pedestrian connection to the City’s Victory Pointe 

Stormwater property shall be provided.  This connection may be gated. 

 

11. The proposed project will be allowed to connect to the City’s Victory Pointe Master 

Stormwater System to meet the stormwater requirements of the City of Clermont and St. 

Johns River Water Management District. 

 

12. School concurrency shall be met prior to site plan approval in accordance with the 

Comprehensive Plan and Land Development Code. 
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13. The project shall be developed according to the Central Business District (CBD) zoning 

designation in the Land Development Code, unless expressly stated above. 
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Location map: 
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PASSED AND ADOPTED by the City Council of the City of Clermont, Lake County, 

Florida on this _______ day of ____________, 2020. 

 

 

       CITY OF CLERMONT 

 

 

 

_________________________________ 

Gail L. Ash, Mayor                                     

ATTEST: 

 

 

 

_________________________________ 

Tracy Ackroyd Howe, MMC, City Clerk 

 

 

 

Approved as to form and legality: 

 

 

 

___________________________________ 

Daniel F. Mantzaris, City Attorney 
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Account Number:  7101866

Order Number:  10092386

Phone:  (352) 241-7331

Date:  11/15/19
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Description Start End Total

Ad Classification: LEGAL NOTICES

LEGAL NOTICE  Notice is hereby given that the City Council of the City of Cle 12/30/201911/18/2019 $390.84

$0.00

$390.84

Ad Price

Tax

Sub Total

Prepaid Amount

Balance Due

$390.84
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Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Lien Reduction Request

Requested Action  

Staff Report  

On July 28, 2017, Code Enforcement observed a residential roof being installed at 1312 Disston St. without proper 
permits.  The city's code enforcement officer provided a verbal warning and gave instructions on where to apply for a 
permit. A follow up inspection conducted on August 5, 2017 shows that the work was completed with no permit being 
applied for.  A violation notice was sent out on August 9, 2017 with a compliance date of August 18, 2017.  Property 
owner had multiple contacts with Code Enforcement from August 11, 2017 – October 20, 2017 and was given 3 
extensions on the compliance date.  On January 16, 2018 the Special Magistrate found the property in violation and 
gave a new compliance date of April 30, 2018 or a fine of $75 per day.  The property remained in violation and was 
scheduled for a hearing to create a lien at Special Magistrate on May 21, 2019.  The roof permit was applied for on 
June 14, 2019 and all work was completed on July 19, 2019. 
The respondent is now requesting a reduction from the total lien amount of $33,300.

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Request Letter c304f790-8d36-4751-b251-5e646eac07c7 (1).docx
2. Chronology Chronology.docx



Martin Law Group, P.L. 
1420 Celebration Blvd, Suite 200

Celebration, Florida  34747
www.callmartinlawgroup.com
info@callmartinlawgroup.com

(855) 300-6029

1

September 16, 2019

Mr. Daniel Mantzaris
DSK Law Group
332 North Magnolia Ave.
Orlando, FL 32801

Re: In the matter of:  Case # C2017-000379

Mr. Mantzaris:

Thank you for your email correspondence of September 6, 2019.  After review of our file 

and our client’s goals in this matter, we propose the following options with regard to your 

request for specificity of what our client is seeking to accomplish in appearing before the City 

Council:

1. Dismissal of the fines and the existing lien against his property; or

2. Reduction of the amounts due and owing under the fines and lien; and/or

3. Under option #2 above, to reach an agreement of offer and compromise wherein 

my client is able to remit a reasonable amount in such a way as to avoid creating a financial 

hardship on him, but will enable him to regain and remain in good standing with the City of 

Clermont. 

Please notify this office of the date, time and location of the hearing before the City 

Council at such time as this matter is placed on the Council’s agenda.  Thank you for your 

cooperation and assistance in our attempts to reach an amicable resolution to this matter.

 
Respectfully,

/s/Antonio G. Martin, Esq.
cc: client



Chronology for C2017-000379

7/28/2017 Officer Lori Crain observed a roof being installed with no permit displayed.  
Spoke to workers who responded with “not yet” when asked if they had a permit.  
Gave verbal notice to obtain permit.

8/5/2017 Inspection shows that work was completed no permit was pulled

8/9/2017 Violation notice sent out.  Certified delivered 8/30/2017

8/11/2017 Property owner came to Development Services and is aware that contractor is 
unlicensed.  Permit Tech Marivon Adams gave him a permit application and 
owner advised that he is going on vacation until 8/22/17 but will submit after he 
returns.

8/23/2017 Property owner came to Development services and said he would be submitting 
the paperwork on either 8/24/17 or 8/25/17

8/23/2017 Contractor reported to DBPR by Zoning Manager Lisa Widican

8/26/2017 Extension granted by Officer Lori Crain

8/29/2017 Property owner submitted an owner builder application, however, he does not 
reside at the property.  Permit was rejected and property owner was informed by 
Permit Tech Joell Folmar that it was the incorrect application and since he does 
not reside at the property he will need to hire a licensed contractor.

9/19/2017 Property owner called Lori Crain stating that he has hired a contractor and 
requested a 30 day extension due to vacation.  Extension was granted.

10/20/2017 Extension was granted by Officer Evie Wallace

11/27/2017 Hearing Notice sent out, certified delivered 11/30/2017

11/27/2017 Property owner stated it was difficult to obtain contractor due to recent storm 
causing roof damage throughout the area

11/29/2017 Property Owner came to Development Services to give letter from Wayne Block 
with Lildon Engineering Company.  Spoke to Officer Evie Wallace who informed 
him that an application must still be submitted.  Hand delivered Violation Notice 
and Hearing Notice and was informed if the application was submitted by 
12/4/2017 the case would be dropped.

12/4/2017 Property owner was informed that the letter did not provide sufficient detail and 
that a licensed contractor must apply for a permit, advised that the case will 
proceed to hearing due to lack of compliance.

12/13/2017 Hearing was rescheduled and new Hearing Notice was sent out.  Certified 
delivered on 12/21/2017 



1/16/2018 Special Magistrate Hearing.  Property was found to be in violation and given a 
compliance date of 4/30/2018 or a $75 per day fine would accrue.  Property 
owner was not present.

1/24/2018 Signed Orders were mailed.  Certified was delivered on 2/12/2018

4/30/2018 Property still in violation, fines started

5/7/2019 Notice of Hearing and Motion for Order Imposing Fine and Creating Lien sent 
out.  Certified delivered 5/13/2019

5/14/2019 Property owner came to Development Services and spoke to Officer Matt Reusch 
and stated he was having a hard time finding a contractor.  Owner requested an 
extension on the hearing due to him being on vacation and unable to attend.  The 
lien process was explained and the property owner was informed that once a 
permit was obtained by a licensed contractor and the property was inspected he 
could go before City Council to request a reduction.  Owner stated that he 
understood and that he would continue to look for a contractor.

5/21/2019 Special Magistrate Hearing.  Property was found to remain in violation and lien 
was placed for $28,950 and will continue to accrue at $75 per day.  Property 
owner was not present.

6/10/2019 Lien Order was sent out.  Certified was delivered 6/19/2019.

6/14/2019 Property owner called Officer Matt Reusch and stated that he had found a roofing 
company.

6/14/2019 Permit was applied for

6/18/2019 Permit #19-2199 was approved

7/9/2019 Permit was issued

7/18/2019 Roof was inspected and finaled

7/19/2019 Certificate of Completion was issued

7/19/2019 Affidavit of Compliance was sent out.  Certified was delivered 7/22/2019

7/22/2019 Property owner called Officer Matt Reusch and was informed that the next step 
was to go before City Council to request a reduction.

7/22/2019 Property owner called Department Director Curt Henschel.  Curt Henschel 
returned the call with Officer Matt Reusch and informed him that they only way 
to get a reduction was to go before the City Council.  Owner stated that he 
understood and would prepare a letter requesting a reduction for City Staff to 
present 





CITY OF CLERMONT
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Page 1 of 1

Meeting Date  

Tuesday, January 14, 2020

Agenda Item Name  

Ordinance No. 2020-11 Introduction
Advent Health

Requested Action  

Recommend approval of Ordinance No. 2020-11.

Staff Report  

The owner, Adventist Health System/Sunbelt, Inc., is requesting a rezoning from C-2 General Commercial to a 
Planned Unit Development (PUD) for a Medical Health Park Campus on 10.97 +/- acres. The parcel is located 
southeast of the intersection of State Road 50 and Citrus Tower Boulevard. The property is the former Don Mealy 
Chevrolet Dealership and the applicant intends to remove all existing structures and redevelop the site. 

The applicant has provided a Planned Unit Development (PUD) Plan - C100 showing the proposed layout of the 
site. The project will consist of two primary buildings, an off-site emergency department (OSED) and a medical office 
building. The off-site emergency department building will be approximately 18,500 square feet and the medical office 
building will be approximately 36,500 square feet. The total square footage of all the buildings collectively will not 
exceed 57,500 square feet. This includes an additional 5% from City Staff to allow for minor changes in the building 
design in case changes are required for final site engineering. The off-site emergency department will have 24 
beds.  The OSED will be staffed with doctors, nurses, and other medical personnel. The site plan shows that parking 
for the project will be 30% more than required by the City’s Land Development Regulations. All required setbacks 
and landscape buffers will be developed according to the Land Development Codes.  The site, as proposed, 
indicates no waivers to the Land Development Codes are being requested to redevelop the site. The PUD request is 
for a building size greater than 20,000 square feet and the Off Site Emergency Department (OSED), which is similar 
to a hospital use. The owner previously submitted plans for a similar project on the adjacent parcel that included 
several waivers to the Land Development Code. The owner has shifted the project to the current site to eliminate 
any waivers to the code. 



Staff has reviewed the request as submitted and finds the proposal does meet the intent of Section 122-315, Review 
Criteria for a PUD. There is a mixture of commercial and office uses, including medical facilities similar to the one 
being proposed, within a half-mile of the project location. The site has access to an arterial roadway, State Road 50, 
and accessible through a major collector, Citrus Tower Boulevard, which are major transportation facilities. The 
City’s Traffic Engineering Consultant has reviewed a recent traffic impact analysis provided by the owner and the 
review indicated while the project may contribute to the existing deficiencies along the roadway network, the project 
is not expected to create any new deficiencies. Public utilities are accessible and available, and the City can provide 
all services. The proposed use does not require school concurrency and will provides opportunities for job creation 
and growth in Clermont. 

Staff has reviewed the applicant’s proposal and supports the proposed development at this location, the proposed 
uses are compatible and consistent with the development patterns and uses in the area and the existing site is being 
redeveloped with no waivers to the Land Development Code. Staff recommends approval of Ordinance No. 2020-11 
to rezone the subject property from C-2 General Commercial to (PUD) Planned Unit Development to allow for a 
health park, including an Off-Site Emergency Department (OSED) and medical office building (Health Park) as 
depicted in Exhibit A – PUD Site Development Plan. 

Additional Analysis  

Fiscal Impact Summary  

Fiscal Impact Fund Number and Description Available Budget Amount

Exhibits Attached (copies of original agreements)  

1. Ord. 2020-11 Advent Health Final PUD (2) Ord. 2020-11 Advent Health Final PUD (2).pdf
2. Advent Health Location Map Advent Health Location Map.pdf
3. Zoning Map Zoning Map.pdf
4. PUD SITE DEVELOPMENT PLAN PUD SITE DEVELOPMENT PLAN.pdf
5. AH Health Parks Elevations_12-09-19 AH Health Parks Elevations_12-09-19.pdf
6. Advent Health-Clermont graphics_Jan_2_2020 Advent Health-Clermont graphics_Jan_2_2020.pdf
7. Rezoning Application Rezoning Application.pdf
8. ORDINANCE 2020-11-Legal AD ORDINANCE 2020-11-Legal AD.pdf
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AN ORDINANCE UNDER THE CODE OF ORDINANCES OF THE CITY 

OF CLERMONT, LAKE COUNTY, FLORIDA AMENDING THE 

OFFICIAL ZONING MAP OF THE CITY OF CLERMONT REFERRED 

TO IN CHAPTER 122 OF ORDINANCE NO. 289-C, CODE OF 

ORDINANCES; REZONING THE REAL PROPERTIES DESCRIBED 

HEREIN AS SHOWN BELOW; PROVIDING FOR SEVERABILITY, 

EFFECTIVE DATE, AND PUBLICATION. 
 

The City Council of the City of Clermont, Lake County, Florida hereby ordains that: 

 

SECTION 1. 

 

The Official Zoning Map of the City of Clermont, Lake County, Florida referred to in Chapter 122 

of Ordinance No. 289-C, Code of Ordinances, is hereby amended by rezoning the following 

described property:  

 

 LEGAL DESCRIPTION 

Tract 23 and the East 27.00 feet of Tract 24 of Section 28, Township 22 South, Range 26 East, 

according to the Plat of LAKE HIGHLANDS COMPANY, filed March 2, 1914 and recorded in 

Plat Book 2, Page 28, Public Records of Lake County, Florida, INCLUDING vacated Paloma 

Road lying between Tracts 23 and 24. 

 

TOGETHER WITH: 

 

That portion of the 30.00 wide platted Right of Way lying North of Tracts 23 and 24 of Section 

28, Township 22 South, Range 26 East, and lying North of vacated Paloma Road, to be bound on 

the West by the northerly projection of the West line of the East 27.00 feet of Tract 24 and bound 

on the East by the northerly projection of the East line of Tract 23, all according to the Plat of 

LAKE HIGHLANDS COMPANY, filed March 2, 1914, and recorded in Plat Book 2, Page 28, 

Public Records of Lake County, Florida. 

 

TOGETHER WITH 

 

That portion of Tract 10 and that portion of the East 27.00 feet of Tract 9, Section 28, Township 

22 South, Range 26 East, according to the plat of LAKE HIGHLANDS COMPANY, filed 

March 2, 1914 and recorded in Plat Book 2, Page 28, Public Records of Lake County, Florida, 

LYING SOUTH OF THE SOUTH RIGHT OF WAY OF STATE ROAD 50. 
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LOCATION 

Property located at the southeast corner of Citrus Tower Boulevard  

and State Road 50 intersection 

Eastern portion of Alternate Key 1648254 

 

From: General Commercial (C-2) 

To: Planned Unit Development (PUD) 

 

SECTION 2.  General Conditions 

 

This application for a Planned Unit Development (PUD) to allow for a Medical Health Park 

Campus, including an Off-Site Emergency Department (OSED) and medical office buildings; 

including any ancillary similar type uses be granted subject to the following conditions: 

 

1. The conditions as set forth in this Planned Unit Development shall be legally binding upon 

any heirs, assigns and successors in title or interest. 

 

2. The property shall be developed in substantial accordance with Exhibit A - Planned Unit 

Development Site Development Plan prepared by Klima Weeks, Sheet C100.  Formal 

construction plans incorporating all conditions stated in this permit shall be submitted for 

review and approved by the Site Review Committee prior to the issuance of a Zoning 

Clearance or other development permits.   

 

3. No person, firm, corporation or entity shall erect, construct, enlarge, alter, repair, remove, 

improve, move, convert, or demolish any building or structure, or alter the land in any 

manner within the boundary of the project without first submitting necessary plans, 

obtaining necessary approvals, and obtaining necessary permits in accordance with the City 

of Clermont Land Development Regulations and those of other appropriate jurisdictional 

entities. 

 

SECTION 3.  Land Uses and Specific Conditions 

 

1. The project may consist of two primary buildings, an off-site emergency department 

(OSED) and a medical office building.  The off-site emergency department building will 

be approximately 18,500 square feet and the medical office building will be approximately 

36,500 square feet.  The total square footage of all the buildings collectively shall not 

exceed 57,500 square feet.   

 

2. Building Setbacks  

 State Road 50 (Front)     50 feet from the property line 

 Side Yard (West)      12 feet from the property line 

Side Yard (East)      12 feet from the property line 

Rear Yard (South)     25 feet from the property line  

Internal to Planned Unit Development   12 feet from the property line 
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3. Landscape Buffer Setbacks  

 From State Road 50 (Front)   20 feet Buffer 

 From Citrus Tower   20 feet Buffer  

Side (East)   10 feet Buffer 

Rear (South)     10 feet Buffer 

Internal to PUD    10 feet Buffer 

 

4. The buildings shall be constructed in a manner that closely resembles the architectual style and 

elevations as presented in Exhibit B – Elevations and shall meet the City of Clermont’s 

Architectural Standards. 

 

5. The project shall be developed according to the C-2 General Commercial zoning designation 

in the Land Development Code, unless expressly stated above.   

 

SECTION 4. 

 

All Ordinances or parts of this Ordinance in conflict herewith are hereby repealed. 

 

SECTION 5. 

 

Should any Section or part of this Section be declared invalid by any court of competent 

jurisdiction, such adjudications shall not apply to or affect any other provision of this Ordinance, 

except to the extent that the entire Section or part of the Section may be inseparable in meaning 

and effect from the Section to which such holding shall apply. 

 

SECTION 6.  

 

This Ordinance shall be recorded in the Public Records of Lake County, Florida. 

 

SECTION 7. 

 

This Ordinance shall be published as provided by law, and it shall become law and take effect 

upon its Second Reading and Final Passage. 
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Location map: 
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Exhibits A and B 
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 PASSED AND ADOPTED by the City Council of the City of Clermont, Lake County, 

Florida on this __________ day of ________________, 2020.  

 

 

       CITY OF CLERMONT 

 

 

 

_________________________________ 

Gail L. Ash, Mayor                                     

ATTEST: 

 

 

 

_________________________________ 

Tracy Ackroyd Howe, MMC, City Clerk 

 

 

 

Approved as to form and legality: 

 

 

 

___________________________________ 

Daniel F. Mantzaris, City Attorney 
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